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Monday, 6 February 2023

(10.42 a.m.)

MR JUSTICE FREEDMAN: Good morning.

MR MANNING: Good morning, my Lord. Irepresent Birmingham City Council in the first
case.

MR JUSTICE FREEDMAN: Mr Manning?

MR MANNING: Yes. My learned friend, Mr Singleton represents Wolverhampton and three
other local authorities in a separate application, and the two have been heard together.

MR JUSTICE FREEDMAN: They are not consolidated?

MR MANNING: They are not consolidated, but since the early case management in December
of last year they have been heard at the same time. As my Lord may have seen from the
papers, on 20 and 21 December last year there was a hearing before Hill J, at which she
granted both applications for emergency interim relief in the form of injunctions prohibiting
street cruising in the respective areas of the various local authorities, until a date in the first
two weeks of this month, which was at that time to be fixed, and has now been fixed for today.

MR JUSTICE FREEDMAN: Until a date when it was reviewed. It was not the expiry of the
injunction.

MR MANNING: No, no. No. So today is the return date, effectively, of that, and the first
occasion on which we come before the court having complied in full with the various
requirements for service by alternative means, set out in the orders of her Ladyship dated 22
December.

MR JUSTICE FREEDMAN: So how long was the hearing in front of her?

MR MANNING: It was argued for effectively a day and a half. We had an in person hearing on
20™, and her Ladyship then considered the matter overnight, and we reconvened remotely on
the afternoon of 21 at which time there were some other matters that her Ladyship wished to
canvas with counsel, and then she gave judgment.

MR JUSTICE FREEDMAN: On the 22"4?

MR MANNING: On the 21%.

MR JUSTICE FREEDMAN: On the 21%, yes.

MR MANNING: And the orders were then sealed, dated 22",

MR JUSTICE FREEDMAN: Yes.

MR MANNING: My Lord, so far as the Birmingham case is concerned, I have certificates of

service for the interim injunction, because the Birmingham application differs from the
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Wolverhampton one in that there are six named defendants, and they have been served
personally both with the orders of 22" December, and with a covering letter and notice of
today's hearing, and I have certificates of service from the process server. I also have a
certificate of service which relates to certain people who were the subject of enforcement
proceedings in relation to previous injunctions for car cruising that have been obtained by
Birmingham. It was agreed at the last hearing that Birmingham would write to tell them about
these proceedings, and that was done, and I have a certificate in relation to that as well. I do
not know whether my Lord would like me to hand those up?

MR JUSTICE FREEDMAN: Just before we get into the detail, can we just look at an overview
in relation to this?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: I understand that a person was arrested as a result of an allegation
following the exercise of a power of arrest, and the allegation that this motorist was in breach
of the High Court injunction.

MR MANNING: I have that information, my Lord, I do not have any more information. I am
told he was arrested last night.

MR JUSTICE FREEDMAN: Yes.

MR MANNING: And obviously under the scheme of the Act he would have to be produced
within 24 hours.

MR JUSTICE FREEDMAN: So, therefore, if he was arrested last night, which I think was just
after 10 p.m. last night, which I think was just after 10 p.m., he would have to be brought to
court today?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: And I wonder whether we ought just to consider the logistics in
relation to that, and the interface between that and this application? Have you had the
opportunity of seeing a witness statement of PC Whitmore?

MR MANNING: No, I have not. May I just turn my back for a moment?

MR JUSTICE FREEDMAN: Yes, please.

MR MANNING: (After a pause) I understand that my own instructing solicitor has just emailed
a copy of that witness statement to me, but I have not seen it yet.

MR JUSTICE FREEDMAN: Right, we will work out how to deal with this, but it is not a long
statement, and I think you ought to see it. We need to make arrangements for, presumably, if
he can be brought to court at, say, 2 o'clock, that would seem the most sensible time, but we

would need to find out if that is possible.
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MR MANNING: Yes, my Lord.

MR JUSTICE FREEDMAN: I would also need to know how that possible committal application
was going to be prosecuted by the claimant, whether it was going to be by you or by somebody
else, and then there would have to be a decision as to whether I would deal with it or whether
the Resident Judge would deal with it. If you are going to be dealing with it then the logic is
that I should deal with it.

MR MANNING: Yes. I am available to deal with it, and it may be that that is the most sensible
course, but I am happy to go in front of, with respect, anyone, but I do not know what my
learned friend's commitments are today.

MR JUSTICE FREEDMAN: I am available to deal with this case today. The only reason why I
was canvassing anyone else was just in case the parties were keen that we did not, in any way,
reduce the time spent on this application today, but [ am not in any way expressing any view
one way or the other in relation to that. What I suggest we should do is that you should read
that together with Mr Singleton----

MR MANNING: My Lord, yes.

MR JUSTICE FREEDMAN: -- and work out how you would propose what order the court
should make now about when the court should deal with it, and a timetable around that, and
around hearing this substantive matter.

MR MANNING: My Lord, yes. I have got it up on screen now, so I can deal with that, if that is
a matter that my Lord would find convenient.

MR JUSTICE FREEDMAN: Yes. Should I adjourn for five minutes so that you can consider
that?

MR SINGLETON: It may be helpful, my Lord. I understand that this is a breach of the
Birmingham injunction, rather than what we call the 'Black Country' injunction with
Wolverhampton and three others. So, in essence, decisions on how that is being pursued are

very much for my learned friend and those instructing him.

If I can add what is hopefully a neutral point, breaches of injunctions of this nature where a
power of arrest is exercised have to be brought to the court within 24 hours as my learned
friend has indicated. Normally, and that is not a legal expression, if there are admissions made
it tends to be dealt with in 20 to 25 minutes. If somebody wishes to contest it obviously there
is an unqualified right to do so, and there is an unqualified right to legal aid, and only short

directions are given. I do not know if that assists my Lord's thinking.
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MR JUSTICE FREEDMAN: It does, because what was new to me in relation to what you said
was the idea that it would be dealt with on admissions in 20 to 25 minutes, bearing in mind
that it is quite a complicated sort of matter, in the sense that the Act is simple, but there are
things around it that are not simple.

MR SINGLETON: Yes.

MR JUSTICE FREEDMAN: And I would be quite keen for somebody to have legal
representation.

MR SINGLETON: Certainly that is a standard that has been supported by the Court of Appeal
on numerous occasions. Generally, if somebody indicates they have any issue, even if it is
what might amount to mitigation or reduction in seriousness of what they had done, directions
are given so they can take proper legal advice. What I would call the 'summary disposal’
tends to arise when somebody says: 'Yes, I did it. I knew I shouldn't, but I just want to get this
over with because I've got to go back to work'.

MR JUSTICE FREEDMAN: And then also one would also have to consider, if the person was
given bail, whether there was any risk of absconding. But if there was not then one can give
up to eight days is that right?

MR MANNING: I think my Lord, with the agreement of the person brought before your
Lordship, could give a remand on bail without the eight day time limit. The eight days is a
maximum for a remand in custody.

MR JUSTICE FREEDMAN: Oh, is it?

MR MANNING: I think.

MR JUSTICE FREEDMAN: Because I did a case fairly recently where maybe people did not
think it through with the care that you are mentioning, but there was a remand on bail and they
were being brought back within eight days.

MR MANNING: Obviously, we will check all of this.

MR JUSTICE FREEDMAN: Yes.

MR MANNING: My experience in these sorts of cases is that if my Lord is satisfied sometimes
the appropriate course is simply to adjourn the hearing and release the person for them to
return, without formally remanding them on bail. That obviously is a matter for the court, but
sometimes it can make things more straightforward at first hearing when there is no particular
risk of absconding or reoffending.

MR JUSTICE FREEDMAN: Right. All right. I think the important point now is for you to go
and make the enquiries, and if, in fact, the person is ready to be brought in much earlier then it

may be undesirable for the person to be kept until 2 o'clock, but it is just a question of there are
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a lot of people to sort out and a lot of practicalities. I think I should leave that with you now,
and you should report back as soon as you are ready.

MR MANNING: We will do. Thank you, I am very grateful, my Lord. May I just indicate
before your Lordship rises, so far as the substantive proceedings today, Birmingham have not
received any indication from any defendant or anybody else who was being informed of these
proceedings, that they wished to attend, and certainly no one is here at the moment, to my
knowledge, although I may be speaking too soon.

MR JUSTICE FREEDMAN: (After a pause) Is there a Mr Arif who is one of the defendants?

MR MANNING: I do not believe so, my Lord, but he may be someone — I am just checking the
list. He is someone who was written to, who was not named as a defendant, but was told about
today's hearing, and told that he could attend if he wished to, so it may be that while I am
taking instructions on the committal point I can also speak to him and find out what his
position is.

MR JUSTICE FREEDMAN: Yes. It sounds as if it is going to take more than five minutes, so I
am going to go to my room and I am available to come back.

MR MANNING: I am very grateful.

MR SINGLETON: My Lord, there is one matter which this is perhaps a logical moment to raise
it. With one exception, there has been no response to the publicity campaign, the writing to
previous contemnors. | touched on it in my supplemental skeleton argument and said we had
had an email from a member of the public. I will hand up a copy in a moment, my Lord, but it
is quite short. It is from a gentleman called Richard Evan. "Good afternoon, first I would like

to .. ." I will correct whatever the spelling errors ". . .state:

"I do condemn street racing and any anti-social behaviour that comes
with street racing. 1 feel that there should be tough penalties for
people caught street racing because of the lives this has taken and
more lives it will. So I believe they should be allowed where
organisations, people should be allowed to meet and express an
interest in cars, everything automotive. I think there should be a
system put in place where, if an organisation wants to organise an
event, a static event, there should be an online application submitted
to the local Councillor for the organisation for the event.

I feel that doing an outright ban on any meetings, good or bad, will
just push the scene underground although there is no responsibility on
those (inaudible) who organise them. So if you put somebody in who's
responsible for them, i.e. the name on the application people are going
to have more respect. I would be more than willing to help and
participate in any meetings called about what's the best way to help.
Please don't hesitate to contact me."
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I can develop my response to that fairly shortly. Static car meetings on private land would not
be caught by this injunction unless either stunts or obstructive driving would be performed at
or adjacent to that land, or there was a genuine expectation that this would happen, no doubt
subject to matters such as public liability insurance and the owner's permission, that could be
arranged without reference to the local authority anyway. Such a meeting, on its face, does not
strike me as something that would offend against the order sought. I will had a copy up, my
Lord for the sake of completeness. (Same handed)

MR JUSTICE FREEDMAN: Thank you very much.

(Short break)

MR JUSTICE FREEDMAN: Mr Manning?

MR MANNING: My Lord, thank you very much for the time. I am sorry I have come back into
court with comparatively little information. What I do know is that the defendant is in the
course of being transported from Perry Barr Police Station to the court in a van. We are told
he left the police station at 10.30 this morning and that the intention was that he would be
brought straight there, although we have also been told that there were prisoners for the
Magistrates' Court in the van as well, so it may be that the drivers will have different
instructions. But, in any event, he ought to be arriving quite soon, but I cannot tell when. I
spoke to security on the ground floor and they have not been informed that anyone is arriving,
but they have said they will bring him straight up to this floor when he does arrive.

MR JUSTICE FREEDMAN: Are they equipped to do that?

MR MANNING: I think it is something that they have to do from time to time in this court
because there are no cells here.

MR JUSTICE FREEDMAN: Yes. But they are, therefore, equipped----

MR MANNING: Yes, I believe so.

MR JUSTICE FREEDMAN: They are capable of doing it?

MR MANNING: And they certainly did not seem particularly fazed by the suggestion that they
would be receiving somebody.

MR JUSTICE FREEDMAN: Right.

MR MANNING: So, my understanding is that, all things being equal, he ought to be arriving
very soon, and when he does get here there are arrangements in place for him to be brought up

to the court.
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MR JUSTICE FREEDMAN: Are there arrangements for him to be held pending being brought
up to the court?

MR MANNING: Yes, normally they use an interview room, and they just have a security person
standing by the door, I do not think it is any more high tech than that.

MR JUSTICE FREEDMAN: Right.

MR MANNING: Having discussed the matter with my instructing solicitor it is my strong
feeling that the overwhelmingly likely course of action is that the matter will have to adjourn
today to be pursued on another occasion. My experience in other cases has been that the
course of action that is usually pursued is that the local authority reduce to writing the precise
allegations of breach as would be expected in a paper committal application.

MR JUSTICE FREEDMAN: In accordance with CPR81.4?

MR MANNING: Yes. Because even though this is a shortened form of bringing the person who
is accused of breach to court, nonetheless, if the matter is to be adjourned and if they are to
have the right to legal advice that has a substantive meaning, it is right that they should know
exactly what it is they are accused of. So what I would suggest is, and we do not have any
detailed draft directions that I can hand up, but what I would broadly suggest is that it would
be sensible, subject to what he may say when he gets here, for the matter to adjourn on some
fairly tight directions as to the provision of written information as to the allegations of
breach----

MR JUSTICE FREEDMAN: There are tight directions against the local authority.

MR MANNING: Yes — for the matter to come back. The other advantage of serving a paper
committal notice is that under the terms of the power of arrest, unless the committal is dealt
with within 28 days, then it falls away, whereas if we served notification in accordance with
Part 81, then it can proceed as a paper committal even if it is not brought back within 28 days.
Given, at this stage, that we know very little about what the defendant is going to say, or what
the situation is going to be regarding witness availability and court availability, it might be just
more straightforward to proceed with it in that way.

MR JUSTICE FREEDMAN: And, therefore, if the court decided to do that, it would not be
remanding him on bail, but it would be adjourning the case and allowing the arrest to come to
an end.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: What is the expression? How does one express that?

MR MANNING: He would simply be released from custody. Of course, he would need to be

released formally by the court.
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MR JUSTICE FREEDMAN: Yes. And then the case would be adjourned.

MR MANNING: The case would be adjourned.

MR JUSTICE FREEDMAN: And there is no power of arrest, he does not come to court because
there is no remand on bail.

MR MANNING: Well, if he does not come to court----

MR JUSTICE FREEDMAN: What you would then have to do is you would have to seek a bench
warrant or something like that?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: So it would be adjourned to a date to be fixed, or would it be
adjourned to a date?

MR MANNING: It would depend really whether the court was able to give us a date.

MR JUSTICE FREEDMAN: Yes. So how long would you need?

MR MANNING: I thought we ought to be able to serve a notice by the end of this week, Friday,
10™,

MR JUSTICE FREEDMAN: I think you could probably do it faster than that.

MR MANNING: We probably could, yes.

MR JUSTICE FREEDMAN: You are just being cautious.

MR MANNING: Iam, but yes, I am sure it could be done more quickly than that.

MR JUSTICE FREEDMAN: What would normally the time be?

MR MANNING: I do not know whether there is a specific normal timing, but I should imagine
we could do it within the next two days.

MR JUSTICE FREEDMAN: But once somebody has been arrested for something then it is very
important that they know precisely what the matter----

MR MANNING: Iam in my Lord's hands, and I would not guarantee to be able to do it today,
but I am sure we could do it tomorrow if that was----

MR JUSTICE FREEDMAN: By the end of tomorrow.

MR MANNING: -- if that was your Lordship's view.

MR JUSTICE FREEDMAN: And then there would be a question as to how long he would need,
and he will not know at the moment because, assuming he is contesting it, he would want to
have to find solicitors and get legal aid and all of that.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: Anything else to be said about that?
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MR MANNING: No, only that I am content, if my Lord is content, to make progress with the
substantive matter today, and when he gets here I would be quite content for my Lord to take
him, sort of interpose him----

MR JUSTICE FREEDMAN: Yes.

MR MANNING: -- if my learned friend is content with that.

MR SINGLETON: I have no objection to that, my Lord, it seems sensible.

MR JUSTICE FREEDMAN: Yes, good.

MR MANNING: Seeing as [ am on my feet, at this hearing today what the claimant,
Birmingham City Council, is seeking is for my Lord to continue the interim order made,
although formally it does not need continuation because it continues unless varied or
discharged, but we would be seeking a slightly wider order than that which was granted by
Hill J.

On the occasion that the matter came before her Ladyship in December the injunction was
limited to the conduct of drivers and passengers in vehicles. It had been Birmingham's
application that the terms of the injunction should also include spectators at car cruises, and
those who organise them, and that was the original draft of the injunction that had been put
before the court. Given that it was being dealt with on an urgent basis, and that service had not
been properly effected — perhaps I should say 'fully' effected — her Ladyship was not content
that at that stage it was appropriate to grant an injunction in terms that were any wider than
might actually be the bare minimum that would deal with a particular incident that the local
authority were concerned with, namely that there was likely to be a meet on Boxing Day,

which potentially would be very large.

The situation today is that all those defendants have been served personally, both with the
interim order and with the notice of today's hearing.

MR JUSTICE FREEDMAN: You mean the named defendants.

MR MANNING: The named defendants in the Birmingham case, and none of them has either
filed an acknowledgement of service in accordance with the directions on the last occasion,

nor has attended today.
My Lord, in relation to the two categories of persons unknown for whom service by alternative

means was granted, the Authority has fully complied with the terms of Schedule 3 of the order

that was granted on the last occasion. That order appears in my Lord's bundle at page A14,
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Al5 and A16. The witness statement of Michelle Lowbridge, her fifth and sixth statements,
which are on pages C70 with exhibits, and C81 with exhibits, sets out the dates on which the
various matters required by the Schedule were carried out, all of which, aside from the
physical street furniture sign, were completed before Christmas, and the signs themselves were
completed — this is on page C85 of Ms Lowbridge's sixth statement — were completed on 27
January, which is 17 days longer than the period allowed for in the order.

MR JUSTICE FREEDMAN: Where is that set out?

MR MANNING: On page C85, which is in the middle of Ms Lowbridge's sixth statement, at
paragraph 18, she refers to Schedule 3(1)(i) which was requiring the maintenance of
permanent signs, and she says that the signage has been updated, and she exhibits it, but at 19

she says that:

"Due to having to have these manufactured and delivered there was a
delay to expediting this because of the Christmas and New Year
period and it was not possible to do this by 10th January 2023 as
stipulated in Schedule 3 1(i) of the order. However the signs were
updated on 27th January 2023."

The photographs of the new signage includes both metal signs which my Lord can see an
example of on page C103.

MR JUSTICE FREEDMAN: Yes.

MR MANNING: And also it has been possible for the Authority to use electronic signage, an
example of which is at page C108. And also it has been possible for the Authority to use
electronic signage, an example of which is at page C108. In due course, [ would respectfully
ask my Lord to approve the service that has taken place as good service, notwithstanding that
there was a delay of some 17 days in this particular aspect of the compliance, for the reasons

set out by Miss Lowbridge in her witness statement.

At this point, all I say is that notwithstanding all of these methods, both of personal and
alternative service, no defendant has filed acknowledgement of service or attended court today.
There was a gentleman who attended, that my Lord was told about before your Lordship rose,
and that was a Mr Arif, who had been written to on 24 February.

MR JUSTICE FREEDMAN: On 24" of what?

MR MANNING: Sorry, 24 January 2023, informing him that this application had been made,
that a new interim injunction with power of arrest, dated 22 December, together with the

notice of the hearing date and the Council's evidence, could be found at the web address set out
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in the letter, or he could get a paper copy at the Council's offices with the address given. Then
in bold type "The case is due to be heard again on 6 February", and that if he would like to
take part he should file an acknowledgement of service no later than seven days before the

hearing date, or "you can still attend court to make your views heard".

He did attend. I spoke to him with my instructing solicitor. He had understood that he was
required to attend court because something was alleged against him. We informed him that
that was not the case, that we were simply telling him that he had the right to attend and he had
every right to come in and address your Lordship if he wished to do so, but he did not have to
if he did not want to. He said that he preferred to leave if he was not actually required to be
here, because he did not like courts, and he had no interest in taking part in the proceedings.

So he has left, but he was the only person to attend.

My understanding from my instructing solicitor is that the two other people who were written
to on that list telephoned to ask whether they were required to attend, and whether they were
party to the proceedings, and on being told that they did not have to attend, they were simply
being written to to inform them in case they wished to do so, they both said that they did not
wish to attend.

MR JUSTICE FREEDMAN: Sorry, these two other people?

MR MANNING: They telephoned my instructing solicitor on receipt of the letter of 24 January,
simply to enquire whether they were required to attend, and whether they were part of the
proceedings, but had no interest in coming to court when told that they were not under any

obligation to do so.

So, the position today is that these matters have been fully ventilated locally in the media, and
by the Authorities and the Police's own social media announcements and information, and no
one has wished, it seems, to take part in the proceedings, at least at this stage. On that basis,
and on the basis that the local authority continues to be of the view that it is actually an
important aspect of this order that, in particular, spectators are within the terms of the
injunction, though it has never been sought to include them within the terms of the power of
arrest. Notwithstanding that today is only a review of the interim order, and not the final
hearing, nonetheless, it would be my application that, in the circumstances, the interim order
should be varied so that it would include spectators at a car cruise, or 'street cruise', as we have

called it, and also people organising or promoting them.
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MR JUSTICE FREEDMAN: Can I ask you a few questions?

MR MANNING: Yes, my Lord, of course.

MR JUSTICE FREEDMAN: In respect of the extensions in relation to alternative service, was
there an application made before the expiry of the time for the extensions?

MR MANNING: No, there was not, my Lord. There was a provision in the injunction itself —
and I will turn it up — it basically said that the witness statement that had to be filed, I think it
is paragraph 11 of the order on page Al1, and it made provision for the claimant to file a

witness statement confirming that the steps to effect service have been taken. Then it says:

"If paragraph 1 of Schedule 3 has not been fully complied with the
claimant shall outline the deficiency and provide an explanation so
that the Judge may consider whether to authorise retrospective
alternative service pursuant to CPR----"

MR JUSTICE FREEDMAN: Oh, I see, so it has in mind not making a prospective application
but the matter being dealt with retrospectively.

MR MANNING: Yes, that was the way that the----

MR JUSTICE FREEDMAN: What is the page reference?

MR MANNING: It is page A1l of my Lord's bundle, and it is paragraph 11 of the order under
the heading "Service", it is the second part of that paragraph on line 3.

MR JUSTICE FREEDMAN: (After a pause) Yes, that is good. Thank you. So that is one
question. The second question is: have there been injunctions in other courts in respect of
spectators?

MR MANNING: Yes, my Lord. The history of this matter in Birmingham has been that the
injunction in force between 2016 and October 2022 included spectators, in fact, it was in the
same form as the order that we seek in these proceedings. I think the previous injunction, as I
have said, included spectators within the definition of people who may be participating in a
street cruise, so that they may be potentially capable of breaching the order, but not within the
terms of the power of arrest which was limited to drivers and passengers in vehicles.

MR JUSTICE FREEDMAN: So a potential difficulty about that is this: that you would have the
spectator who is almost inciting the whole thing and organising it, and you might have a
spectator who is a passive observer, and so you get into 'jokey-type' territory from the criminal
law into the civil law.

MR MANNING: My Lord, I see the principle that my Lord points out, but what I would say is in

terms of whether or not — perhaps it might be helpful to consider the definition of street cruise,
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and participating in a street cruise in the order itself. The second Schedule on page A13, sets
out the current definitions, and what paragraphs 1 and 2 taken together provide for are certain
outcomes caused by certain activities. What we would seek in paragraph 1, and in paragraph
3, is an extension to that definition so it would refer to, or apply to, 'any person whether or not
a driver or rider', and the same in paragraph 3: 'a person participates in the street cruise
whether or not he is the driver or rider of or passenger in or on a motor vehicle. If he is
present and performs or encourages any other person to perform any activity." So, it would
have to be shown, in order for a breach to be made out, that a spectator was either performing
or, alternatively, was encouraging one of the prohibited acts so as to cause one of the outcomes

referred to.

So, a passive observer, unless it could be argued that by his mere presence he encouraged,
which I accept would be a difficult argument for the authority, would not be caught. It would
only be an observer who was actively encouraging such conduct. Now, that would be a matter
for evidence, but it is right that in circumstances where there could be a dispute of that kind
that the power of arrest should not apply to such a person, because if it came to a hearing at
which the court did not consider that he should be, on the evidence, found to have encouraged
such activities, then it is right that he should not be arrested even for a short period. As
opposed to a driver, or somebody in a motor vehicle, performing a dangerous activity where
we say the power of arrest is an essential component of enforcement of the order, given the
risk of serious harm caused by the actual performance, as opposed to the encouragement.

MR JUSTICE FREEDMAN: Mr Manning, I follow that. Having said that, injunctions have to
be worded carefully because of the sanction of breach and the prospect of committal.

MR MANNING: Yes, of course.

MR JUSTICE FREEDMAN: And in one sense you are right, it is evidential, but in another sense
there is an uncertainty, or it might be said that there is an uncertainty, in relation to the
difference between what is a passive observer, and what is encouragement that is on the wrong
side of the line. Clearly, somebody who is the organiser of the event is on the wrong side of
that line, but in relation to observing 10 people on the back row, is one going to distinguish
between those people who are interested to see what is going on, and somebody who gets very
excited and cheers, and between those two there are a number of other possibilities, as
anybody who has been to a spectator sport knows.

MR MANNING: My Lord, yes, I accept that. What I would say is this, and I do not want to be

disingenuous about it, the idea is that it would be better and safer if people did not attend these
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events at all, but one has to accept that however effective an order of this kind may be
enforcement may be required, and therefore one has to accept the situation may arise in which
people will be present, and I entirely accept need to know their rights, quite aside from the
evidential issue of whether they have breached.

MR JUSTICE FREEDMAN: Just bear with me one moment. (After a pause) I am told that the
paperwork has been delivered by the police, but there is no sign of the respondent yet, in
the person who has got the power of arresting in his the statement, and there is the statement of
PC Whitmore. There is the court process, dealing with a person arrested, in a document
headed "Operation Hercules", and there is the interim injunction. And there is, but I have not
opened it, some exhibit with CCTV digital images.

MR MANNING: I should imagine that is the in-car video.

MR JUSTICE FREEDMAN: So, shall I hand this down to counsel?

MR MANNING: I am not sure whether that should stay with the court.

MR JUSTICE FREEDMAN: It should stay with the court?

MR MANNING: I think probably it should.

MR JUSTICE FREEDMAN: It is not for the court alone, is it? Is it confidential?

MR MANNING: I do not think so, no, my Lord. I am happy to have it.

MR JUSTICE FREEDMAN: No, I will keep it here for the moment — so long as everybody
remembers that it is there.

MR MANNING: Yes, my Lord.

MR JUSTICE FREEDMAN: I should remember more because it is next to me (laughter) but still
helped by others reminding me.

MR MANNING: I am slightly surprised that this has arrived without the prisoner, but doubtless
there is a reason for that.

MR JUSTICE FREEDMAN: So we were talking about these differences of degree.

MR MANNING: My Lord, yes. Ultimately, it is my submission that if a person is told that they
are not allowed to encourage another person to perform an activity such as dangerous driving
or racing, or performing stunts in a car at a car cruise, not just on any occasion but at a
particularly defined event, then that gives them enough information to know what they may or
may not do. I, of course, accept that there may be degrees in which the question of whether or
not they have crossed the line from interest to encouragement, but in my submission that is
always going to be the case in relation to any matter in the way it comes before the court
whether it is a criminal offence or a breach of contract, there are always going to be questions

about whether the conduct that they have, in fact, engaged in amounts to encouragement.
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So long as they are aware that performing acts of encouragement are caught by the injunction,
then in my respectful submission it really does come down to a question of evidence as to
whether the court is satisfied to the criminal standard that the inunction has been breached.

MR JUSTICE FREEDMAN: Let us give an analogy — the problem with analogies is that there
are always distinctions — but the court has, for a long time, said that it is not good enough to
say that you should have an injunction against breach of confidentiality. Why? Because
without a definition in relation to it the person will not know whether it is a breach or not.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: Now, here, you say things like: '"Well, if the person is told that they
are not allowed to encourage another to perform an activity and they are given enough
information, then that is going to give rise to a breach', but it begs the question as to what that
means. What troubles me at the moment is the idea of some person watching something that
has attracted attention and goes there and watches, or watches and expresses some audible
reaction, how one knows from the wording of the order what is and what is not a breach of the
injunction.

MR MANNING: I suppose it may be possible to try and define "encouragement" more closely,
whether by — I mean I have not devoted time to thinking about this so I am slightly on the
hoof----

MR JUSTICE FREEDMAN: Yes.

MR MANNING: -- but one could perhaps exclude certain things, or perhaps give examples, or
include certain things such as encouragement by words or gestures, or something of that sort:
for the avoidance of doubt, a person does not encourage by merely standing there watching, or
something like that.

MR JUSTICE FREEDMAN: Another question which arises in respect of this — I am sorry to lob
all these questions at you----

MR MANNING: No, not at all.

MR JUSTICE FREEDMAN: -- is that given that this is merely an application for an interim
injunction, rather than a final injunction, whether these matters are best addressed at the final
injunction stage?

MR MANNING: In a way I think we are probably content to — I was going to say: "leave that to
my Lord", but of course it is not for me to leave it to my Lord, it is for me to decide whether I
am making an application or not, so I accept that. But I hear the force of my Lord's

observation and I will certainly take instructions on that.
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MR JUSTICE FREEDMAN: Yes, you can do that. Can I then deal with a matter that you may
well be coming back to, and that is this: according to the evidence, these injunctions went into
some abeyance between the Barking case at first instance, and the Barking case in the Court of
Appeal. When the Barking case judgment came in the Court of Appeal, which was supportive
in particular in relation to the fact that there did not have to be finality as to who the people
were at the time of either the interim injunction or the final injunction, and all the supportive
things in relation to the breadth of section 37 of the Senior Courts Act. I do not know if it is
mentioned in the skeleton arguments, or in the statements in front of me, but as I understand
the position, and you will correct me if I am wrong, particularly Mr Singleton will know about
it, the Supreme Court, as I understand it, is hearing the appeal from the Court of Appeal,
according to my research, on Wednesday and Thursday of this week.

MR SINGLETON: That is my understanding, my Lord, yes.

MR JUSTICE FREEDMAN: And that could be very supportive of the application that is being
made. On the other hand, it could run completely contrary to the application and I am
interested to hear from both of you what the impact of that is to this interim application.

MR MANNING: My Lord, yes. When this matter came before Hill J before Christmas, she was
informed that the Supreme Court was scheduled to be hearing the appeal this week, but both
parties submitted that even after the hearing there may well be some delay of several months
before the Supreme Court delivers judgment and, in the meantime, the Court of Appeal's
decision is, in our respectful submission, supportive of the jurisdiction of the court to make

orders of this sort.

One of the reasons why I recall, and my learned friend will correct me if I am
misremembering, the suggestion was that there should be an order with a return date today for
a review, leading to a final hearing, was that it may well be that before a final hearing takes
place we will have the benefit of the Supreme Court's decision, and at that point the parties can
decide whether or not they should proceed or whether or not the position in law, as it emerges
from the Supreme Court, renders it necessary to either modify or abandon the attempt to obtain
these injunctions. But, I would certainly submit that the court today should apply the law as it
is today, and that the Supreme Court's decision can doubtless, and will doubtless, be taken into
account, even if it were to come after a final hearing. The court would retain a supervisory
role in relation to these orders, and the claimants would be clearly in a position where they
would need to reconsider whether any order that they had obtained could be maintained as a

result of what the Supreme Court say.
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MR JUSTICE FREEDMAN: I follow that. It is extremely helpful. Obviously, the case in the
Supreme Court is not over until you receive the judgment.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: On the other hand, what happens if, in the course of the hearing
later in the week, there are some very serious concerns expressed? This is even more
uncertain in its definition than the matters that you were helping me about just a moment ago.
Now, some of the arguments are just the usual type of arguments where it is all part and parcel
of the exchange and the forming of views, and sometimes there might be some very serious
expression of concern. Would it be that if there was something that arose of that latter type
that there may be a need just to alert the court to it?

MR MANNING: My Lord, may I say three things about that?

MR JUSTICE FREEDMAN: Yes.

MR MANNING: The first is that the injunctions in the case before the Supreme Court are
different from the ones that we seek in the sense that they relate to unauthorised encampments
by Romany gypsies and travellers, who have not only their own rights under the Human Rights
Act and the European Convention, but in respect of whom the State is obliged to take positive
steps to facilitate their travelling way of life. Therefore, the issues in that case are not the
same, in my submission, as in a case where what the local authority is seeking to prevent is

dangerous public nuisance, and potentially criminal activity.

The second point is that it is not uncommon for comments and questions raised during the
hearing subsequently to resolve themselves in a judgment in a way that is different than those
expressions on the basis of either answers given, or reflection and discussion with colleagues

while judgment is being prepared.

The third point I would make is that if my Lord is concerned about the possibility that
something could arise during the course of the hearing, that might cast either light or doubt on
whether or not there is a problem with this kind of order, I am certainly content on behalf of
Birmingham to in some way consider what is said, and this matter could be brought back to
court if there was something that the parties considered the court needed to be aware of
arising from that hearing.

MR JUSTICE FREEDMAN: Or the court could give judgment next week.
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MR MANNING: Yes. My learned friend has a colleague in chambers who is taking part in that
hearing, and I think his instructing solicitor is also involved, so it should be possible for the
parties to be alerted quite soon.

MR JUSTICE FREEDMAN: Yes, I was taken by the fact that Wolverhampton was before the
Supreme Court.

MR SINGLETON: Yes. Junior counsel for Wolverhampton is a colleague in chambers, Miss
Caney, and she has a pupil at the moment, and she will be taking her pupil with her, certainly
after the hearing in front of Hill J, the pupil prepared a comprehensive note, so I would hope
we would have something in writing, obviously it would not be an agreed transcript, that could
be placed before the court.

MR JUSTICE FREEDMAN: Yes, I do not think I will be watching the screen.

MR MANNING: To an extent these are matters that I think may need to be seen before one
knows whether there is something that is considered.

MR JUSTICE FREEDMAN: Yes, because your three points cumulatively are strong points, it
does not exclude the possibility but it reduces the possibility.

MR MANNING: Yes, agreed. The claimant in the Birmingham case, subject to the matter of
broadening the injunction, as to which I will take instructions on my Lord's observation that
the final hearing may be the more appropriate time to raise that, subject to that it is the
claimant's position that the order that was made by Hill J has had beneficial effects. I have a
witness statement from PC Campbell, which is not in the bundle because it was only made on
Friday, and I have only just seen it, but I can hand it up. His evidence would be that there has
been a significant decrease in the number of meets in Birmingham, and the number of calls to
service that have been sought, and that the feared meet on 26 December did not, in fact, take
place at all. So we would respectfully submit that both the history of events during the
currency of the previous injunction and the short period that has elapsed since 22 December all
suggest that these orders do, in fact, have effect to reduce the danger to the people of
Birmingham, which is the purpose of it.

MR JUSTICE FREEDMAN: Have there been any other incidents that have caused injuries
anywhere in the country since 21 December?

MR MANNING: Not that I am aware of or that those instructing me are aware of. The last one
that we are aware of was in November of this year, which is referred to in the evidence, in
Oldbury, I think. It was an incident that started in Birmingham and finished, tragically, in the

area of the Authorities represented by my learned friend.
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So, at the very least, I would submit that on this review there is no basis, no reason to do
anything other than allow Hill J's order to continue.

MR JUSTICE FREEDMAN: You would submit, would you, that if the court accedes to that then
the court does not need to start marking, paragraph by paragraph, the work of Hill J?

MR MANNING: No.

MR JUSTICE FREEDMAN: You are inviting the court to say that it is an order where there is
no reason for it not to continue. Can I just invite you to go to — am I interrupting your course
of thought?

MR MANNING: No.

MR JUSTICE FREEDMAN: If we go to Hill J's judgment.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: I have a small number of questions. Paragraph 29, she refers to
one of the defendants being anonymised.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: And I notice that there is the third defendant, it said: "case
withdrawn" but the name is not anonymised, it----

MR MANNING: It was the seventh defendant whose name was anonymised.

MR JUSTICE FREEDMAN: Oh, I see.

MR MANNING: She is referred to as "ABC".

MR JUSTICE FREEDMAN: I see, yes.

MR MANNING: They are referred to as ABC. That defendant appeared before Her Honour
Judge Kelly on 6 December.

MR JUSTICE FREEDMAN: Oh, was this the person who did not want to be in the proceedings?

MR MANNING: They did not particularly want to be in the proceedings and they have not taken
part since then, but they asked for anonymity on the basis that they had been the victim of
serious crime in the Birmingham area, and by being named with the address being given, they
were concerned about their safety.

MR JUSTICE FREEDMAN: Oh, I see. When you say "victim of serious crime", you mean
some crime other than this one.

MR MANNING: Unrelated. I think, from memory, it was a previous sexual assault by an ex-
partner.

MR JUSTICE FREEDMAN: Right.

MR MANNING: And they were concerned not to be named in the proceedings and the local

authority took no point about that, and the Judge was satisfied and granted anonymity.
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MR JUSTICE FREEDMAN: Thank you. On a different definition of the persons unknown, in
"Criteria 1 and 2", which is from paragraph 62 onwards, that remained in the order of Hill J,
did it not?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: But she knocked out spectators, presumably, or not in the heading,
but in the form of the order?

MR MANNING: Not in the heading but in the form of the order.

MR JUSTICE FREEDMAN: And what did her order say, neither for the purpose of the power of
arrest nor for the purpose of the order?

MR MANNING: The spectators?

MR JUSTICE FREEDMAN: Yes.

MR MANNING: No, they were removed entirely, so the injunction only applies to people who
participate by being a driver of a vehicle, a rider of a motorcycle or a passenger. It does not
apply currently to any spectator at all, and it does not apply to organisers or those who
publicise or promote cruises, which was the other extension that the City Council was seeking,
but, again, I will take instructions on the same basis that my Lord mentioned.

MR JUSTICE FREEDMAN: I mean if it is very close, then even if you did not have a person
who was that sort of person, if it was a person who was procuring the breach by the fact that,
knowing about the injunction, they were setting up an event and issuing tickets or whatever for
the participants to take part, then even without those words they might find themselves foul of
aiding and abetting the breach of the court's injunction.

MR MANNING: Yes. I would gratefully accept that.

MR JUSTICE FREEDMAN: And you would not really get into the problem as to degree,
because in order to get there, there would have to be a strong case that they were procuring, or
wrongfully assisting.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: That is very helpful. Can you now help me about this: one of the
points that is made — is it in Canada Goose — is that when one knows about defendants they
must be individually named if known and identified. It is the fourth of the criteria at paragraph
61. How does that apply in this case? I just ask that in this context: this is a matter that was
before the court on 21 December, we have moved on by a month and a half since then.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: Is there information that has come to the court since then about

persons known who were previously unknown?
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MR MANNING: The only person who, to my knowledge, is potentially known, who was
previously unknown, is Mr Shabir, who was arrested last night, as having taken part. Now, I
know that there were other potential participants last night who I imagine are still being
assessed by the police. The six currently named defendants in the Birmingham case are those
whose names were known to the local authority as being currently involved. But, I do accept

there is a broader question.

My Lord may have seen from Hill J's judgment (paragraph 30) that, in December 2022, 71
individuals who had been stopped as part of a police operation in 2020, were written to, to
advise them of the proceedings and that Wolverhampton had written to various people in 2021.
My Lord, I have informed the court this morning that on 24 January a further group were

written to.

The view that the local authority in the Birmingham case, at any rate, have taken is simply
because in some cases many years ago somebody was either brought to the attention of police
for activities of this kind or were even committed by the court for breach, does not necessarily
mean that they are a person whose name is known and who should be joined as a defendant.
The reason for that is twofold----

MR JUSTICE FREEDMAN: Just one second. (After a pause) Yes.

MR MANNING: First, people should be allowed, if they have not been involved, or come to the
attention of police or the local authority as being involved ,for some years, to go about their
business without constantly being named as defendants in legal proceedings — in matters which
plainly, as we have seen from Mr Arif this morning, have caused him considerable concern
over the past few days since receiving the letter. Adding these people as named defendants
with all the consequences of making them parties to legal proceedings would be, in my
submission, disproportionate, where there is no current evidence they are engaging in activities

of this sort, nor that they have done so other than some years ago.

In relation to the 71 people who were written to in December, and those who were written to in
January, I think the latest involvement that could even be alleged was in 2020, which is
getting on now for three years ago.

MR JUSTICE FREEDMAN: Is there any assistance from the Just Stop Oil cases, and Extinction

Rebellion cases where the courts have had to grapple with the addition of parties?
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MR MANNING: My Lord, I am trying to think. May I come back to you on that in a moment?
The second matter — while I remember it — that [ was going to raise was that it becomes almost
impossible logistically to deal with cases of this kind, with potentially hundreds and hundreds
of people who have to be named as a defendant and served personally, again, where there is no
suggestion that they are currently involved. I am just trying to think of the case law on the Just
Stop Oil — my learned friend may know them better than I. I cannot think of any.

MR JUSTICE FREEDMAN: Just let me think about something. (After a pause) I think, if [ am
not mistaken, there may be a case of Bennathan J who looked through all of this. I certainly
dealt with a case about it myself — I do not know if it is reported — involving Just Stop Oil. 1
am not talking here about any final injunctions, I am only talking about interim injunctions.
But I do think that there is a bit of learning in relation to this because this is the application of
the fourth principle in Canada Goose.

MR MANNING: Yes. Certainly, I do not resist the principle.

MR JUSTICE FREEDMAN: But you are saying it is a question of degree?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: And if it is three years ago then it is too remote, you are saying, to
mean that there is an imminent threat?

MR MANNING: Yes, from that person. The Ineos v Boyd principles, which were upheld in
Cuadrilla, for injunctions of this kind being available there had to be an imminent threat of an
act which was properly restrained, and we would say in relation to those people we cannot
show that. But I am certainly grateful for my Lord's suggestions as to that consideration that

has been given, and I will certainly go and carry out further researches on that.

What we would suggest, and have suggested in previous cases, is that as names come to the
knowledge of the Authority, as frequently they do during the course of proceedings of this
kind, we have made applications to join people to the proceedings, and certainly if people are
subject of committal proceedings there is provision in I think Schedule 3, paragraph 3 of the
order that where committal proceedings are taken the court will consider whether to join the

defendant as a named defendant, and whether to make any further order.

So, I can certainly say that the Authority have been aware of that principle, and have sought to
discharge their obligations by naming the defendants they have named, and have considered
whether or not it was appropriate to name other people who had previously been involved. If

my Lord----
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MR JUSTICE FREEDMAN: Just bear with me one moment. (After a pause) The case of
Bennathan J that I had in mind, which is not quite what I was recalling, but it is still very
relevant to this type of application, is a case called National Highways v Persons Unknown
[2022] EWHC 1105 (QB) and it involves a named defendant and 132 other named defendants,
and the hearing was 4 and 5 May 2022, judgment on 11 May 2022. You will look at that and
no doubt tell me whether it is of assistance or not of assistance.

MR MANNING: My Lord, yes, of course.

MR JUSTICE FREEDMAN: (After a pause) Apparently the defendant is in the annex now, and
listing is asking whether we want the defendant in at 2 o'clock, which would seem sensible.

MR MANNING: If that is convenient for my Lord.

MR JUSTICE FREEDMAN: Yes. I do not see any reason why we need to go into deal with the
whole matter over lunch, rather than interpose it at that convenient moment.

MR MANNING: Yes, I am certainly happy with that.

MR JUSTICE FREEDMAN: Do you agree?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: There is no human rights element of prejudice?

MR MANNING: I do not think so.

MR JUSTICE FREEDMAN: Right. I mean people do have to have a break in order to
concentrate.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: Yes. Do you want to say anything more in relation to this
application?

MR MANNING: I do not think so at this stage, my Lord, unless there is something that would
assist.

MR JUSTICE FREEDMAN: No, right, thank you very much, and we will come back to what we
are going to do at 2 o'clock.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: Mr Singleton?

MR SINGLETON: My Lord, there are a number of procedural issues that arise in the Black
Country case, which I have hopefully brought to the fore in my supplemental skeleton. The
order of Hill J was not strictly compliant with 'within the time limits'. There are two noted
omissions. The first is that what is referred to as the "data analytics" evidence was not
produced in time. That has now been done, and my Lord should have I believe it is the sixth

statement of Mr Brown, it was filed separately, my Lord will not find it in the bundle.
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In short, what I say about that is, it has been done and there is nothing that was not done that
would have affected the evidence because this is simply we have looked at our records and this
is "how many engagements" — is the phrase used — there has been with the various social
media channels. Now that information would have been the same whether it was provided in
time or late, and whilst it is a failure, it should not have occurred, I am not seeking to minimise
it, it can have no effect on the proceedings. The court has the information to consider with

regard to the data analytics evidence.

The second matter, and it is of greater concern, is the writing to previous defendants in the
proceedings. It was picked up late — I think it was Thursday — and it has been done, and by
first class post has been sent to all the relevant people. Indeed, a similar exercise was
undertaken in 2021, and my Lord will have a second loose statement filed on Friday from Mr
Adam Sheen, the solicitor with conduct of the case, in which firstly, and quite properly, he
apologises for the omissions.

MR JUSTICE FREEDMAN: I cannot remember the statement.

MR SINGLETON: My Lord, can I rehearse the contents for your Lordship?

MR JUSTICE FREEDMAN: Yes, please, but I would like to have another copy of it.

MR SINGLETON: Yes, it was certainly CE filed, and I understand a copy was forwarded to my
Lord's clerk. In essence what Mr Sheen says is, first, we are extremely sorry, this is a matter
of deep regret. What we have done to put it right is send out letters immediately, but
realistically those will not have arrived until today. In respect of one of the Authorities,
Dudley Metropolitan Borough Council, at the time of making that statement they were unable
to locate the four defendants who they have proceeded against. That said, and it does not form
part of the statement, this morning they had an email from the solicitor with conduct of Dudley
saying all four were identified, and their operations' manager personally delivered the letters

on Saturday of this week. I can arrange for my Lord to receive a copy of that email.

The second point Mr Sheen makes is that this exercise was undertaken in 2022 when they were
looking to renew the order. Since the order lapsed there had been no new bodies, nobody in
2022 wished to be added as a party or to attend and, indeed, two also were actively hostile —
words to the effect of: "That's all over, I want to get on with my life". So, my Lord, as I say
there has been a failure, and we apologise, but again, given that this, in our case, was

essentially a repetition of what we had done before, there has been no application or
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attendance, or contact from anybody indicating that they wished to be present today, whether
to oppose the order, or whether to comment on its appropriateness. The only contact we have

had is that email I have shown you.

In the circumstances, I would ask that my Lord say that there has been good service. The
witness statement of PC Campbell, which deals with the----

MR JUSTICE FREEDMAN: Which one?

MR SINGLETON: It will be the third, I believe, my Lord. Again, it is something I have touched
on in the skeleton. He is quite certain that, for want of a better phrase, the fraternity who
engage in this are fully aware of what is going on. In fact, my Lord, Mr Brown's witness
statement, which is in the bundle, it is his fourth, makes it clear that the injunction itself has
attracted considerable publicity, not simply the steps taken by the claimant, but the local media
have picked up on it and have run articles about it and items, so that it is quite widely known

about.

PC Campbell's statement, my Lord, appears in our bundle at pages K4 and following, but at
K35, paragraph 5, the officer expresses the view that the injunction is now well-known to those
affected, and they have already started to seek alternative locations for their events. It is the

same statement that confirms that the Boxing Day meeting did not go ahead.

I am not seeking to gloss over those failures, they have been addressed, and indeed enforced
within the spirit of the order where there is a like paragraph to that in the Birmingham order, it
is page J10, paragraph 7 which is the order of Hill J, and contends we have got the
retrospective service authorisation.

MR JUSTICE FREEDMAN: And, I suppose, that one could provide for a liberty to apply
without change of circumstance.

MR SINGLETON: Those instructing me are acutely aware of their obligations, not only in
relation to the obtaining of injunctions, but of course, they are public authorities and there is
the effect, what one might call the ordinary duty of candour, is reinforced here, and if it were
to turn out that in Wednesday's post there was something from somebody saying: 'Actually, I
wanted to be there' then they will inform the court, even if the individual concerned has not

sent anything direct to the court.
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My Lord, the question of where we go from here, which is a little inelegantly phrased, begins
to become rather like a flow chart, one of the elements in it is: if Supreme Court do X we get
if the Supreme Court do Y. But before we get to that, my Lord, can I briefly speak to the form
of the draft order that the Black Country Authorities seek?

It differs from the Birmingham order, and that is not a criticism. What we seek is, in effect, an
order that is not made final unless somebody wants it to be made final and contest it. The form
of order employed is modelled closely on that made by Julian Knowles J in some of the HS?
litigation. What it does, my Lord, is imposes prohibitions as to service and so forth, but then
stays the proceedings. They are to be reviewed annually and the duration has to be specified,
but there are provisions at Schedules B and C of that draft, which permit somebody to be
joined as a party or, indeed, bring the matter to trial. The attraction of an order in that form is
that nobody need prepare for a potential lengthy hearing, not knowing what a defendant might
want to raise, but something in the order of two to three days, when it is not necessary. There
is clear provision in Schedule C for somebody to activate that so they are not being shut out.
The court retains control of the order, although it is strictly obiter and one doubts whether it
has entirely survived the Court of Appeal in the Barking and Dagenham case. One of Nicklin
J's concerns at first instance was that in effect they were interim orders over which the court
had little control, which could run in perpetuity. This does not fall foul of that. It is an order
that can be amended or varied, it is expressly set out that that can be done, and also----

MR JUSTICE FREEDMAN: But I think Nicklin J's concern would not necessarily be allayed by
that, because what happens is that it is still for very lengthy periods of time, in circumstances
where the usual nature of an interim order is that the interim order is a lead up to a final order.

MR SINGLETON: Yes.

MR JUSTICE FREEDMAN: The fact that people keep on looking at the interim order is helpful,
but in the end an interim order is no more than an interim order pending a final order.

MR SINGLETON: The way to address that particular mischief, my Lord, is that the order is
granted for a period of, let us say, three years as were the original Black Country orders. It is
reviewed annually. Of course, anybody who is brought to court in contempt may well wish to
seek discharge of the order, so it is regularly within the court's control.

MR JUSTICE FREEDMAN: But actions do not last for three years unless they are very
complicated actions, which these are not.

MR SINGLETON: No, my Lord.
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MR JUSTICE FREEDMAN: So why should a temporary order be semi-permanent, subject to
discharging it?

MR SINGLETON: My Lord, the rationale for that is that this order remains a live thing and
therefore the court can amend it, discharge parts of it, add to it. There is, I would submit, a
greater degree of control vested in the court when it is looking at an interim order, and of
course it will be entirely open for a Judge on a review hearing to say: 'l am not satisfied with
this at all. I am going to give some rather strict directions' and have it brought back for a final
hearing.

MR JUSTICE FREEDMAN: Is there some law in relation to the duration of interim orders?

MR SINGLETON: Not that I am aware of, my Lord, beyond the sort of general propositions that
things should not extend into the mists of time.

MR JUSTICE FREEDMAN: I think it is a bit more specific than that, is it not? Let us just give
an example. In relation to invasive orders, like search and seizure orders, the court says that if
the particulars of claim are not served----

MR SINGLETON: Within so many days.

MR JUSTICE FREEDMAN: -- within a short period of time, then it might strike out the order
because the order is just an interim order, and he is entitled to know what he is meeting. All of
that is emphasising that these orders are temporary orders, and should not last longer than is
necessary. How is three years consistent with that?

MR SINGLETON: The three years, my Lord, is obviously designed to address the mischief of
street racing or car cruising. It is not something that only occurs for a few weeks and then
stops. It is something that historically has occurred, and continued to occur until an order is
put in place.

MR JUSTICE FREEDMAN: But that is a good reason for a final order, is it not?

MR SINGLETON: The difficulty would then become adding parties. I appreciate obviously if
there is a person who is unknown in its broadest sense the defendant may well fall within it

and have to apply to be a party and Gammell would be a good example of that.

Be that as it may, my Lord, that is the order that we are seeking. But to take a couple of paces
back, we have a situation where the Supreme Court may affect matters significantly. We also
have, as my Lord has just outlined, a possible need for a final hearing. If all of that applies,
my Lord, then I would respectfully submit that what should be done today is this should be
treated as effectively the return date on an ordinary interim injunction following without notice

relief being granted, and then I think because of the issue with the Supreme Court it might be
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appropriate to set a further review hearing and, of course, my Lord, one does not know when
their Lordships will deliver judgment. It is being heard this week, 8" and 9™. It was given an
expedited hearing, and that much I know, so we would hope that their Lordships would be
handing down a judgment by the end of term, and I do note that in the recent — I better check
and confirm this but I am reasonably confident — in the Tate Gallery nuisance case, that was, I
believe, heard in early December last year and we had judgment last week. I was surprised
myself when I looked at it, I think that was the one that took two months, and certainly their
Lordships can move with some alacrity, and if they have given something an expedited
hearing, they also granted permission to intervene to Liberty, another civil rights body, and the
Government and HS2 are both intervening, so it is not a case without widespread interest if [
can put it that way, and not simply to just local authorities. Clearly, if HS2 want the matter

considered it is going to be much wider than that.

So, insofar as one can gaze into the crystal ball I would certainly hope that by the end of April
we would have a judgment and, if not, then we will then provision to say "give notice X days
before". First, the Supreme Court is quite good about advance publicity, saying: "We will be
handing down a judgment in the case of X a week on Thursday', but those instructing me
would be involved earliest. Obviously, it would be a contempt to comment on the content of
the judgment, but I do not think contemplating the proposed date of handing down would
amount to breach of any embargo.

MR JUSTICE FREEDMAN: Right. I think we ought to break shortly. How much longer have
you got on your submissions?

MR SINGLETON: Not a great deal. I was in front of Hill J, Mr Manning was standing up when
the music stopped, so he ended up with most of the heavy lifting. There are a few points I
think I would like, subject to any comment your Lordship has, to address the issue of
spectators, and I need to take instructions on the extent of the power of arrest. At the moment
we would apply it to our first two. I know Birmingham do not want an injunction, are not
proposing an injunction, a power of arrest, forgive me, that would apply to spectators. That
may well meet the mischief of what----

MR JUSTICE FREEDMAN: Are there any matters that you are going to be talking about that
will touch or concern, that you are going to be talking about in relation to the substantive
obligation, the substantive issues, that are relevant to how the court deals with the particular

person who is going to be before the court at 2 o'clock?
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MR SINGLETON: I do not believe so, my Lord. He is not our defendant, and I do not think it
would be entirely appropriate. I suppose I could get my knitting out and sit at the foot of the
guillotine, but I do not think that is either dignified or proper.

MR JUSTICE FREEDMAN: Right. Is there anything that either you or Mr Manning wants to
say in advance of 2 o'clock in order that the court is ready to go?

MR MANNING: I do not think so, my Lord. I will take further instructions over the lunch
adjournment, I do not know whether I will be able to speak to Mr Shabir before 2 o'clock, but I
will try to.

MR JUSTICE FREEDMAN: Yes, it would be useful if you could, obviously telling him that you
are not his adviser and that he will be encouraged to have independent legal advice.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: Right, I will sit again at 2 o'clock. What would be the format, he
would come in with somebody, would he?

MR MANNING: I believe so, yes.

MR SINGLETON: They are normally brought in with an escort officer.

MR JUSTICE FREEDMAN: Yes, without chains.

MR SINGLETON: They normally come through the door in handcuffs, but I have yet to see a
Judge fail to direct that the handcuffs should be removed, and that the officer sits next to him.

MR JUSTICE FREEDMAN: Will you remind me about that, that they should be removed.

MR MANNING: Yes, of course.

MR JUSTICE FREEDMAN: Does anybody know anything — well, perhaps enquiries can be
made as to what the police view is in relation to him, in case that is relevant to issues about
bail.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: Thank you very much. I will sit again at 2 o'clock.

(Adjourned for a short time)

MR MANNING: My Lord, you will see that Mr Shabir has now been produced. I have had a
brief opportunity to speak to him, and have explained to him that while I cannot advise him, he
is entitled to legal advice if he wants it, and he is also entitled to other things including a
reasonable time to prepare for any hearing, and that he would be brought before you now in

order for this hearing to take place.
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My Lord, it is alleged that Mr Shabir breached the injunction granting----

MR JUSTICE FREEDMAN: Can somebody just identify that it is Mr Shabir?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: Associate, could you just identify that it is Mr Shabir?

THE ASSOCIATE: What is your name, please?

MR SHABIR: Mohammed (inaudible) Shabir.

THE ASSOCIATE: And your address?

MR SHABIR: (Address given).

MR JUSTICE FREEDMAN: Thank you very much. Do sit down.

MR MANNING: Thank you, my Lord. It is alleged that last night Mr Shabir breached the
injunction granted by Hill J on 22 December 2022 by driving a Toyota Yaris, registration
number WXS51DJY at speeds in excess of 60 miles an hour while overtaking and undertaking a
number of vehicles, and then swerving from one lane to another narrowly missing a vehicle in

that lane, along the A45 Small Heath Highway, where the speed limit is 40 miles an hour.

My Lord, I understand that Mr Shabir would like to take advantage of seeking legal advice
before this matter is dealt with, but doubtless he will be able to tell you what his position is.
Certainly, from the City Council's point of view, we would not oppose an adjournment in order
for him to be able to do so, and in relation to that on the information I have from West
Midlands' Police, Mr Shabir is a man of good character, so to the extent that any arrangements
need to be made to secure his future attendance at court it is right that I should inform you that
I have no information to suggest that there is any reason why he would not attend.

MR JUSTICE FREEDMAN: And are you saying, Mr Manning, that in those circumstances if the
court thought it appropriate you would simply seek that the matter be adjourned, with Mr
Shabir being released to a date to be fixed?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: And that the claimant, and we will go into details about it, but that
your clients would file the relevant documents by close of business tomorrow?

MR MANNING: Yes, I think what I would ask is that we would file a paper, a document setting
out the alleged breaches by close of business tomorrow. I would ask for a little further time to
file further evidence and, if at all possible, if we could be given a return date today so that Mr
Shabir has a date before he leaves court that he knows he has to come back on. I understand

that that may not be possible, but if it were it would be very helpful.
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In a case of this kind, Mr Shabir would not be required to file any evidence or response if he
did not want to, but it may be appropriate to set a timescale for him to do should he wish to do
SO.

MR JUSTICE FREEDMAN: And how would he go about obtaining legal advice?

MR MANNING: My Lord, I am told that the City Council could provide him with a list of
solicitors who may be able to help him and, depending on his circumstances, he may be
entitled to legal aid to defend the proceedings.

MR JUSTICE FREEDMAN: (After a pause) I thought, according to the rules he is entitled to a
reasonable opportunity to obtain legal representation and to apply for legal aid which may be
able without any means test.

MR MANNING: Yes, that is my understanding.

MR JUSTICE FREEDMAN: All right, anything else?

MR MANNING: Not at this stage, my Lord.

MR JUSTICE FREEDMAN: Mr Shabir, do you want to stand up. Can I just explain to you what
has happened so far and then you can either comment about it at this stage or you do not have

to say anything, but let me just tell you.

The case of the claimant, which is the Birmingham City Council, is that there was a court
injunction in relation to car cruising, and it is alleged that you were knowingly in breach of
that injunction. The injunction had attached to it a power of arrest, and what happened last
night was that you were arrested by the police, kept in custody overnight and brought to court

within the 24 hours that you have to be brought to court.

The local authority is intending to seek to commit you for a breach of the court order, that
means that there is a contempt application that they want to make before the High Court. At
the moment you come before the court without any legal representation. You do not have the
benefit of having seen what the allegations are. You are not in a position, without seeing the
allegations, to comment upon it, although that does not mean you cannot, and the claimant has
to prove its case so that the court is sure that there was a knowing breach of the court's
injunction. To that end there were a lot of protections that are made available to you,
including that you are entitled to a reasonable opportunity to obtain legal representation and to

apply for legal aid, which may be available without any means test.
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In a case such as this it is sometimes the case that defendants are kept in custody until the case
is heard. It is sometimes the case that the defendant is put on bail and has to attend and give
up the bail. But in this case the view of the local authority is that it is content that you should
be released from custody, and that there should be a date fixed for the committal, with
directions in relation to it so that the court can consider it, but not considering it in the current
circumstances where you are in custody pursuant to the power of arrest. Do you understand
what I have been saying?

MR SHABIR: Yes.

MR JUSTICE FREEDMAN: I take it that you want to have an opportunity to----

MR SHABIR: Yes.

MR JUSTICE FREEDMAN: -- to have legal representation and that would enable you, if you
thought right, to challenge the facts, to challenge the law, to challenge the principles, anything,
but with the benefit of legal representation. I take it that you are understanding everything that
is being said in court, are you?

MR SHABIR: I am trying, sir.

MR JUSTICE FREEDMAN: It is not a linguistic difficulty, it is a difficulty about legal talk, is
it?

MR SHABIR: Yes.

MR JUSTICE FREEDMAN: But do you understand the gist of what I am saying? Do you get
the broad idea?

MR SHABIR: Yes.

MR JUSTICE FREEDMAN: [ am not asking you to say anything because it is important that it
is for the prosecution to prove the case, not for you, but is there anything else that you want to
say at the moment?

MR SHABIR: No.

MR JUSTICE FREEDMAN: You do not have to tell me, but the local authority is offering to
give you a list of solicitors, you would not have to choose from that list, you may have a
solicitor that you know, or that friends know, who would be able to help. That is for another
time, is it? You would not know which solicitor to go to, is that right? Or have you got some
ideas?

MR SHABIR: I'm afraid not (inaudible) I can't afford.

MR JUSTICE FREEDMAN: Yes. I am wondering about time for coming back in relation to this
matter. The first point is that the local authority will make the application in which they state

the relevant facts, and all the matters that they rely upon, and that will be required to be served

OPUS 2 DIGITAL TRANSCRIPTION 32



by the end of tomorrow, and then there will be some evidence to support that. The evidence in
support is not going to be very extensive, but [ would have thought it obviously has to be this
week.

MR MANNING: Yes, we have one statement, but my instructions are that there are other
officers who will be giving statements.

MR JUSTICE FREEDMAN: (To Mr Shabir) Do you want to sit down for the moment.

MR MANNING: I was going to ask for seven days to do that, but it is a matter for my Lord.

MR JUSTICE FREEDMAN: I think that the evidence should be ready by the end of Thursday, is
that achievable?

MR MANNING: May I just have a moment?

MR JUSTICE FREEDMAN: Yes.

MR MANNING: (After a pause) What I have been told is that there are other sources of CCTV
evidence that the police need to secure, and one is from the petrol station which is just by
where the incident occurred, which is not in the possession of the police at this stage. There is
also potentially other video evidence that they would like to produce, and they are not going to
be in a position to do that by Thursday of this week. In fact, what the officer was saying was
that he thought he would probably need 10 days to be able to do that, which was even more

than the seven that I had originally suggested. But those are my instructions.

In my submission there is good reason why the claimant should be entitled to try and find that
evidence and serve it on the defence.

MR JUSTICE FREEDMAN: Yes.

MR MANNING: And one would have thought that Mr Shabir would be unlikely to be able to get
legal representation and legal aid in place within the next 10 days in any event, so that would
be my application, I would seek until the 16", which would be Thursday of next week.

MR JUSTICE FREEDMAN: Mr Shabir, it is difficult for you to contribute to this discussion, but
I am thinking of giving a longer time than until Thursday. You will have a detailed application
by the end of tomorrow, and then the evidence will follow. I think what I am going to order is
the following: I am going to order, first, the statements of facts with the contempt application
should be by Tuesday, 4.30 p.m. on 7 February, and then I am going to allow seven days from
then, until Tuesday, 4.30 p.m. on 14 February for the evidence. I am going to order that there
be permission to apply on any person's part either to reduce that time, or to extend that time,
right? So that means that if your solicitors would want it to be faster than that they can come

before me on 24 hours' notice to make that application.
pp
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I could then direct that there be a certain period of time from that for a response, with liberty to
apply again, or I could have a further directions hearing after the evidence has been received,
and Mr Shabir is represented.

MR MANNING: Yes, I think that----

MR JUSTICE FREEDMAN: I would like to give a generous amount of time.

MR MANNING: Yes, I do not object to that at all. From the claimant's point of view it would be
preferable to have fewer hearings than more.

MR JUSTICE FREEDMAN: Yes.

MR MANNING: I am not sure that Mr Shabir can be required to----

MR JUSTICE FREEDMAN: No, he would not be, it would just be that he has an opportunity to
give evidence.

MR MANNING: Oh, I see. I think that would be our preference.

MR JUSTICE FREEDMAN: It could be, on another analysis, that it is simply said that the case
is adjourned to a date to be fixed, and that there is a direction that in the event that evidence is
relied upon by Mr Shabir that that should be not less than seven days before the hearing.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: Are there any precedents in relation to this, any other cases that
have been before this court.

MR MANNING: I am sure that there are.

MR JUSTICE FREEDMAN: I think what I am going to do is this: Mr Shabir, you are released
from the custody part, but I am going to be fixing now the arrangements for the return day. I
am going to go out and make one or two enquiries about what the court could do, so will you
stay in court while I fix all of this. Is there anything that you want to say about the timings?

MR SHABIR: I do need the more time.

MR JUSTICE FREEDMAN: The more time?

MR SHABIR: Yes.

MR JUSTICE FREEDMAN: All right, do sit down.

MR MANNING: I wonder, before my Lord, rises, if Mr Shabir has any holidays booked, or
hospital appointments or anything of that sort, it might help----

MR SHABIR: I have no holidays booked, or anything.

MR JUSTICE FREEDMAN: Or other important commitments?

MR SHABIR: No.

MR JUSTICE FREEDMAN: Right, I will come back shortly.
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(Short break)

MR MANNING: (Recording begins): . . . and a copy of this order and power of arrest. So, what
I was proposing to do was include, I think it is necessary to include a copy of the order and
power of arrest with the formal pleading that will be served tomorrow.

MR JUSTICE FREEDMAN: And the copy of the claimant's application or supporting
documents.

MR MANNING: Those can be served in hard copy, obviously they are also available online if
Mr Shabir would prefer, but we can, I am sure, produce a file of those documents to be served
on him----

MR JUSTICE FREEDMAN: That makes sense because----

MR MANNING: -- at the same time.

MR JUSTICE FREEDMAN: -- he and his solicitors are entitled to have all relevant information,
which includes how the order was ever made.

MR MANNING: Yes. Yes, I am happy to do that, and I am sure----

MR JUSTICE FREEDMAN: And a copy of the order and the power of arrest.

MR MANNING: My Lord, yes.

MR JUSTICE FREEDMAN: Yes.

MR MANNING: There is a proviso relating to copies of DVD evidence relied on but, in fact, at
this stage, no DVD evidence has been relied on, and we have also included the power to redact
names and addresses of individual witnesses, obviously not the professional witnesses, but
there are one or two neighbours and civilians who have given evidence.

MR JUSTICE FREEDMAN: Right. And so that would be?

MR MANNING: Those would be the witness statements between pages C160 and C182, there
are a series of short statements — in fact I think it is C159 and C182, I read across incorrectly.

MR JUSTICE FREEDMAN: C159, did you say?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: It then says the court will consider whether to join the defendant, I
presume as a named defendant.

MR MANNING: Yes, I would have thought that he should be joined.

MR JUSTICE FREEDMAN: Yes. I hope somebody is taking a note of this on your side, or

counsel, because I am going to require that all this be put into the form of an order.
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MR MANNING: My Lord, yes. Does your Lordship require a written application to join him as
a defendant, or would my oral application this afternoon be adequate? I suppose Mr Shabir's
legal representatives might want to consider it and make representations as to whether he
should be joined. It seemed to me to be fairly inevitable, but I suppose----

MR JUSTICE FREEDMAN: Let us park that about what stage the joinder should take place,
because I do have in mind having a directions' hearing after this, but at the moment the reason
why paragraph 2 was very important is so that there is a level playing field where Mr Shabir
knows, or his solicitors know, what the nature of the case is, within which the power of arrest

1s said to have arisen.

The next thing is that I would direct that on your side you serve a notice of application by 4.30
p.m. on Tuesday, 7 February. You were saying the reason why you could not do it by
Thursday was because some of the written evidence is outside the police control, for example,
CCTV in a petrol station — is that right?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: So, I will direct that the written evidence in support to be given by
affidavits or affirmations.

MR MANNING: My Lord, as to that, police statements are normally in section 9 format, which
contains a clear statement as to the knowledge of the consequences of not telling the truth in a
witness statement and are clearly signed. On occasions the court has given permission for
statements in section 9 format to be used in committal proceedings where the officer is
intending to attend court and give oral evidence in any event. I wondered whether my Lord
might be willing to permit the use of section 9 statements rather than affidavits.

MR JUSTICE FREEDMAN: The witness statements now contain a statement that is quite
similar to the section 9 statement about being aware of the consequences of perjury.

MR MANNING: My Lord, yes.

MR JUSTICE FREEDMAN: And the starting point for contempt, because of the nature of that
jurisdiction, is that one has affidavits or affirmations.

MR MANNING: I understand that is the normal rule.

MR JUSTICE FREEDMAN: Yes.

MR MANNING: In certain cases of this kind the court is prepared to dispense with the
requirement for affidavits in relation to professional witnesses such as police officers who are
signing their names under section 9 statements, and are likely to be attending to give

evidence----
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MR JUSTICE FREEDMAN: I am not going to dispense with it because the wording of the
provision is that it must be supported by written evidence given by affidavit or affirmation, so
there would be certain exceptional circumstances where an application could be made to
dispense with it, but with such a strong starting point I do not see why, in the circumstances of
this case, to impress the solemnity on the witnesses, the evidence should be anything other
than by affidavit of affirmation, and that is by 4.30 p.m. on Tuesday, 14 February 2023. Can
we just go back to what is going to be served by 4.30 p.m. tomorrow?

MR MANNING: My Lord, yes.

MR JUSTICE FREEDMAN: We have (i) the notice of application.

MR MANNING: Yes, my Lord.

MR JUSTICE FREEDMAN: (ii) the material at A16 at paragraph 2----

MR MANNING: Yes, my Lord.

MR JUSTICE FREEDMAN: -- of Schedule 3 to the order of Hill J. (iii) an application to join
the defendant to the proceedings as a named defendant, and then the order today ought to be

served as well by 4.30 p.m. tomorrow.

That order will say that I have heard counsel for the claimant and I have heard the defendant in
person, and it will remind the defendant, it will remind Mr Shabir, that he has the right to be
legally represented in contempt proceedings, that he is entitled to a reasonable opportunity to
obtain legal representation and to apply for legal aid which may be available without any
means test, that he is entitled to a reasonable time to prepare for the hearing, and that he is
entitled, but not obliged, to give written and oral evidence in his defence, and that he has the
right to remain silent, and to decline to answer any question the answer to which may
incriminate him. It will also say that Mr Shabir was informed that he has the right to obtain
legal advice and representation, and that he has indicated that he wishes to avail himself of that

right, and those will be, I think, a preamble or recitals to the order.

My own provisional view about this is that the order ought to say no more in relation to the
timetable for Mr Shabir to answer these matters, but that there ought to be a directions' hearing
of an hour, which would be in the week commencing Monday, 20 February, and in that
hearing, and it could be a one hour hearing — I will still be in Birmingham at that point in time
— there will be consideration of whether Mr Shabir should be joined as a defendant, and
consideration of what order, if any, should be made as regards any evidence in response, and

typically that might provide that if so advised, but without any obligation to do so, he files and
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serves written evidence in response by a certain time, but it would make clear that he was
under no obligation to respond, and that his failure to do so would not affect his entitlement to

give written and oral evidence in his defence at trial.

The court would also want to see in good time the evidence of the claimant in relation to the
matter, and that there would also be then, fixed on that hearing, the time for the hearing of the
contempt application, with the time estimate, etc. and that the costs will be in the contempt
application, or costs reserved is probably best at the moment.

MR MANNING: Yes, probably.

MR JUSTICE FREEDMAN: If there are any developments in the meantime as regards the
Supreme Court case, that will also give an opportunity for reflection at that hearing, which is
another of the reasons why I am proposing to do it that way. But, above all, the reason why |
am proposing to do it this way is so that we have an even playing field, because at the moment
Mr Shabir comes in obviously looking at this with some concern, and without advice, and by
this stage he will have received the documents, hopefully he will have legal advisers and he
will be able to proceed from there?

MR MANNING: My Lord, yes. My Lord, I do have a list of solicitors that I can give Mr Shabir.

MR JUSTICE FREEDMAN: Yes. Is this from the court?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: So, Mr Shabir needs to know this. You will be provided with a list
of solicitors. There is no advice from the court, or reccommendation from the court, the choice
has to be, in the end, your choice. If you were dissatisfied with a lawyer that is not a reflection
on the court, the court is not assuming some duty to you, and so you do not have to use that
list, if you find that there are other people around but I believe they may have a franchise about
from the legal aid. This is not a criminal case, it is a civil case but these are the sort of people
who can help. Is that all right?

MR MANNING: May I give that to Mr Shabir now?

MR JUSTICE FREEDMAN: Yes. Mr Shabir, do sit down. Can I just say to you, what I have
been trying to do, through what must sound quite complicated to you, is I am trying to make
sure that you have all of the relevant documents, and you will have a lot that will be provided
by tomorrow. You will have the order from today, and the order must also include liberty to
apply to discharge and vary, Mr Manning. It will then contain a requirement that the

claimant's evidence has to come by Tuesday of next week.
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I am not putting in any requirements in relation to your evidence at this stage for two reasons.
First, because I am going to organise that, without having a full hearing, we will have a further
directions hearing at which your solicitor, barrister, or whatever it is, can attend and we can
see where we have got up to and what the lie of the land is from hereon. Then, there may be a
direction that if you are going to serve evidence you are encouraged, if advised, to provide
some evidence by a certain time, but it will also say that in this sort of case whether you do
give that evidence or you do not, it does not affect your entitlement to come to court and give
written and oral evidence at the full hearing. Do you have any questions arising out of that?

MR SHABIR: (No audible response)

MR JUSTICE FREEDMAN: Right. And the order will also say that Mr Shabir was released
from custody and that there would be a hearing that he or his solicitors would be required to
attend, but it is not on the basis of bail. Is there anything else that you think we ought to
cover? There may be things that occur to you and Mr Singleton — well, not necessarily to Mr
Singleton but to you between now and the drafting of the order.

MR MANNING: I would propose to include a recital that Mr Shabir was provided with a list of
solicitors who may be able to assist, but without any recommendation being made. But aside
from that----

MR JUSTICE FREEDMAN: Can I see that list?

MR MANNING: Yes, of course. (Same handed)

MR JUSTICE FREEDMAN: It is not that I am going to contribute to it, it is just that [ want to
have sight of everything that is passing. (After a pause) Yes, thank you.

Now, Mr Shabir, I do not want you to mention the address in open court, but will the local
authority have your address to be able to serve you with the documents tomorrow?

MR SHABIR: Yes.

MR JUSTICE FREEDMAN: It may be sensible for you just to come to some arrangement with
them as to how you would receive the documents if that would be easier for you, but I would
rather it happened in whatever is the easiest way for you. Do sit down.

MR MANNING: My Lord, I believe that we have the address, but we will check with Mr Shabir
that it is correct.

MR JUSTICE FREEDMAN: Yes.

MR MANNING: And obviously if there are other means of service that he would prefer we can

discuss that as well.
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MR JUSTICE FREEDMAN: Yes. Do you think that is the right order about him not being
added as a defendant until there is an application, so then it is done on notice?

MR MANNING: I think, my Lord, that he and/or his legal advisers ought to have the opportunity
to consider that, and I do not think he is prejudiced, and I do not think the claimant is
prejudiced, by that matter being held over to the next hearing, so I am content with that.

MR JUSTICE FREEDMAN: Is there anything else that we need to do? Mr Shabir, what we are
doing at the moment is that the order that was made by the Judge in December, there is
consideration at the moment as to whether that order continues. Now, you are very welcome
to stay and hear it, but there is no reason why you should, although it may be that one of the
things that your solicitors might be asking for is they might be asking for some transcripts, I do
not know.

MR MANNING: I was going to suggest, my Lord, that with the documents served tomorrow, we
should include a transcript of the hearing today.

MR JUSTICE FREEDMAN: That is very good idea.

MR MANNING: The decision, and of today's discussion.

MR JUSTICE FREEDMAN: Including the discussion, that is an excellent idea, and that would
be very helpful to you, would it not?

MR MANNING: Yes.

MR JUSTICE FREEDMAN: What we are trying to do is we are trying to have as many
protections for you as possible.

MR SHABIR: (Not near to a microphone) When you state that the court is going to be continuing
with regard of the order that's in place, do you refer to how long it's going to be in place for, if
it's going to come to an end, or what do you mean by that?

MR JUSTICE FREEDMAN: What I mean by that is that there is an order that was made by Hill
)

MR SHABIR: Yes.

MR JUSTICE FREEDMAN: -- in December and the court is asked now to----

MR SHABIR: Remove that completely.

MR JUSTICE FREEDMAN: -- review it.

MR SHABIR: Oh, review, okay?

MR JUSTICE FREEDMAN: Yes. And at the moment there is nobody here to contest that order,
so, in theory you could come and contest it now----

MR SHABIR: No.
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MR JUSTICE FREEDMAN: -- it is up to you, but another possibility is that your solicitors may
want to contest the order, and that does not have to be done today.

MR SHABIR: Yes.

MR JUSTICE FREEDMAN: It can be done at another time. In a perfect world you would be
here with the solicitors and they would stay here and be objecting, but it may be that — [ mean
if you feel that you can contribute yourself to it, but it sounds a bit----

MR SHABIR: It's (inaudible).

MR JUSTICE FREEDMAN: Yes. Have I missed anything?

MR MANNING: I do not think so, my Lord. Subject to what my Lord decided to do today in
relation to the substantive matters, it might be appropriate to warn Mr Shabir that at the present
time the injunction remains in force, and he should comply with it, but obviously it depends
slightly on what course my Lord sees fit to adopt today in relation to it.

MR JUSTICE FREEDMAN: Mr Shabir, there is an order in place in this case that was ordered
by Hill J. I am reviewing that order, but for the moment until such time as the order is in any
way changed, you must assume that that order remains in full force and effect, and therefore I
am saying nothing about what has happened up to now, whether there has been a breach or
there has not been a breach, but [ am just saying that you should not think that because you
are leaving the court now that that order has somehow ceased. It remains there and you and
your solicitors will be, no doubt, looking at that order again — I say "again", you will be
looking at the order, I do not know whether you have looked at it before. Anything else?

MR MANNING: My Lord, I do not think so, no.

MR JUSTICE FREEDMAN: Mr Singleton?

MR SINGLETON: Before the short adjournment I outlined some points on the nature of the
order and procedural aspects which had not been fully complied with. My Lord, I think I just
touched on the issue of spectators.

MR JUSTICE FREEDMAN: You are now moving on to your speech?

MR SINGLETON: Yes.

MR JUSTICE FREEDMAN: It is up to Mr Shabir, is it not, as to whether Mr Shabir stays here
or leaves?

MR SINGLETON: Oh, of course, my Lord, it is a public court.

MR JUSTICE FREEDMAN: (To Mr Shabir) It is a public court. You are no longer required to
be here but you will be required, when you receive the order, to do the things that are required
by the order, and you are required at the moment to observe the order of Hill J.

MR SHABIR: Will this be part of the transcript that I will be receiving?
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MR JUSTICE FREEDMAN: I think it should be.

MR MANNING: My Lord, yes. I mean obviously, I do not think it will be available tomorrow.

MR JUSTICE FREEDMAN: No, it will not be available tomorrow.

MR MANNING: But we will certainly ask for a transcript.

MR JUSTICE FREEDMAN: We will have a transcript of the whole of today.

MR SHABIR: All of it, yes?

MR JUSTICE FREEDMAN: Yes. And if it goes over to another day, for example, make sure
there is a transcript of that as well. Good.

MR SHABIR: Thank you.

MR JUSTICE FREEDMAN: Thank you. So, stay or go to the back, or whatever, but you are
released from custody.

UNKNOWN SPEAKER (1): My Lord, he has to go back to the van and I have to make a phone
call to get him released out of our custody.

MR JUSTICE FREEDMAN: Oh, is that how it works?

UNKNOWN SPEAKER: Yes, yes.

MR SHABIR: Yes.

UNKNOWN SPEAKER (1): And I'll need a date as well, if you've got one, for his next hearing
so I can put it on my paperwork.

MR JUSTICE FREEDMAN: I do not have a date.

THE ASSOCIATE: Put it "date to be fixed".

MR JUSTICE FREEDMAN: Date to be fixed.

UNKNOWN SPEAKER (1): Yes, that'll do.

MR JUSTICE FREEDMAN: And you take him back to?

UNKNOWN SPEAKER (1): His property is on our van, so we've got to take him back to the
van, all we do is phone the police to make sure there's no more charges and then we can
release him.

MR JUSTICE FREEDMAN: You are not taking him there with any physical restraint?

UNKNOWN SPEAKER (1): I have got to put him back in handcuffs because he is back in
custody. He's still in our custody until we release him.

MR JUSTICE FREEDMAN: Can I ask you not to?

UNKNOWN SPEAKER (1): No. It's a public area, he's still in GEOAmey hearing until I phone

up----
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UNKNOWN SPEAKER (2) (Not near to microphone): We have to have authorisation from the
police that there are no other matters, orders, because if we just release him there could be
other matters.

UNKNOWN SPEAKER (1): I've still got to put him in cuffs and double cuff him down to the
van.

UNKNOWN SPEAKER (2): He won't leave this building. He's staying here----

UNKNOWN SPEAKER (1): Yes.

UNKNOWN SPEAKER (2): — just until we've got the say so that he can be released from the
handcuffs. We can't release him from them.

MR MANNING: My Lord, this is something that arises fairly regularly. As I understand it, the
escort officers cannot release someone, a subject, in accordance with the court's order, until
they confirm with the police that there are no outstanding warrants or other matters for them to
be----

MR JUSTICE FREEDMAN: I am content about that, but the question is does that mean that he
has to be restrained?

MR MANNING: My understanding is that that is a matter for the escort officers to decide. To be
perfectly honest with my Lord, I have never quite got to the bottom of this, but it is what the
courts are regularly told by the escort officers. I am certainly not saying that they are wrong
about that.

MR SINGLETON: My Lord, there is little I can contribute above and beyond what my learned
friend has said. It may be appropriate if the escort officer simply takes Mr Shabir to one of the
rooms where people are held before being produced in court. I can see no reason there why he
would need to be secured. They can make their enquiries, and once they are satisfied or
otherwise let him go or keep him.

UNKNOWN SPEAKER (2): My Lord, we won't be able to leave this room without him being
handcuffed because it's not a secure environment so we've lost control if he's not----

MR JUSTICE FREEDMAN: I follow. I follow. Thank you for telling me that. I am going to

rise for five minutes, and I will come straight back.

(Short break)

MR JUSTICE FREEDMAN: I am grateful to the officers for their assistance, and I appreciate

that you have got rules to follow in the way in which you say. The issue here is that I have,

myself, said that Mr Shabir is released from custody, so what I want to do now is I want to find
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a practical way of dealing with this in a way that respects Mr Shabir and respects your
legitimate concerns. Now, there are two ways of dealing with this as far as I am concerned.
One is that Mr Shabir voluntarily stays in court while the relevant things are brought to him in
court, if that can be done, and sign off the papers in court, not involving a restraint. If that is
not possible, then you have obviously got your rules to follow, but I would want a supervisor
or somebody from whom you take instructions to come before me and explain the position, or
find some other way in which we can resolve all of this.

UNKNOWN SPEAKER (1): My Lord, if I could have him cuffed to a legal room on this floor
my colleagues can make a phone call to our bosses and the police----

MR JUSTICE FREEDMAN: Yes.

UNKNOWN SPEAKER (1): -- okay the release, and then we can release him from this floor and
he can make his own way then.

MR JUSTICE FREEDMAN: Yes.

UNKNOWN SPEAKER (1): But I just need those phone calls to cover----

MR JUSTICE FREEDMAN: You make the phone calls, take as long as you like. Mr Kapir----

MR SHABIR: Shabir.

MR JUSTICE FREEDMAN: Mr Shabir, sorry. l am sorry, it is my fault.

MR SHABIR: No worries.

MR JUSTICE FREEDMAN: I should know the name, there is a particular reason why I do know
the name, and therefore I should not be making a mistake. Mr Shabir, I am sure, is not in a
rush, particularly in circumstances where I am showing respect to his rights.

UNKNOWN SPEAKER (1): I mean the phone calls will only be about ten minutes, quarter of an
hour, my Lord.

UNKNOWN SPEAKER (2): She's actually making them.

MR JUSTICE FREEDMAN: That is fine. Is that all right, Mr Shabir?

MR SHABIR: Thank you, Sir.

MR JUSTICE FREEDMAN: I would like to thank the officers for their conscientiousness, and
for helping with this process.

UNKNOWN SPEAKER (1): It's no problem, my Lord.

MR JUSTICE FREEDMAN: I am going to continue the hearing now and then we will----

UNKNOWN SPEAKER (1): Does he need to be here for this?

MR JUSTICE FREEDMAN: He does need to be here in the sense that he needs to be here rather

than going out under a restraint. As soon as you are ready, as soon as the supervisor is coming
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in, or you have found the other method, then I will interrupt this so that you can then be
released. There is someone on the ways, is that right?

UNKNOWN SPEAKER (2): Someone is making the call as we speak.

MR JUSTICE FREEDMAN: Great, thank you very much. Yes.

MR SINGLETON: My Lord, I think I had broken off my submissions having reached the issue
of spectators.

MR JUSTICE FREEDMAN: Yes.

MR SINGLETON: And what I have said, my Lord, is that we do seek an extension as far as
spectators. I heard what my Lord said to my learned friend and it may be that the risk can be
mitigated by simply removing spectators from the ambit of the power of arrest as Birmingham

have done in their case.

It is not, my Lord, however, a speculative matter. I touched on it in the supplemental skeleton
argument, it is at paragraph 18: "The involvement of spectators is a major feature of 'car
cruising'----"
MR JUSTICE FREEDMAN: Sorry, forgive me, I am just looking at where I put your skeleton.
MR SINGLETON: It is paragraph 18. They ". .. encourage the drivers either actively by

cheering . . ." waving ". .. or passively by providing an audience." Secondly, spectators put
themselves in considerable danger and, my Lord, the two matters to which we have referred in
terms of fatalities or serious injury are the Stevenage incident, where a car, as described
(inaudible — coughing) skidded — and the reference to the paragraphs there are to PC
Campbell's statement — skidded and injured 14 spectators. Similarly, the Oldbury fatalities,
which prompted this application to be made on an urgent basis, were both young people
spectating at the event where a car lost control and, as I understand it, clipped the kerb, left the

road and hit spectators.

It may not always have been perfectly easy to distinguish between the man walking his dog
across the retail park car park, seeing something going on and goes and looks further. But, as
Mr Manning said, that is evidential. Those standing there cheering people on are clearly
spectating and the police are likely to observe before they do anything. There is no point
coming roaring up with blue lights on and people running away if they have not seen what
they were looking at.

MR JUSTICE FREEDMAN: So if you do not have a power of arrest, which you concede, and

there is a spectator there, what happens next as regards enforcement of the injunction?
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MR SINGLETON: My Lord, if they can be identified, of course, process can be issued, an
application to commit.

MR JUSTICE FREEDMAN: That must be quite rare that they could be identified?

MR SINGLETON: Yes, we would much prefer a power of arrest, I make no bones about that.

MR JUSTICE FREEDMAN: Yes, but if you do not have a power of arrest, as you have
conceded a power of arrest, where is it going to lead to, unless it happens to be the policeman's
neighbour?

MR SINGLETON: Yes, [ mean the power of arrest would undoubtedly be of considerable
attraction to any such order.

MR JUSTICE FREEDMAN: But you are concerned about the power of arrest because of the
reasons that [ have given.

MR SINGLETON: My Lord, yes. There is not a perfect solution, but this is aimed at a particular
sort of behaviour. In the case of the Black Country application, we have excluded a significant
part of daylight hours from the operation of the order, because ordinary members of the public
are entitled to use the highway, and one factor is it extends to obstructive driving. A funeral
cortége, and this was a concern expressed in 2015/16, may well cause obstruction because they
drive slowly but there are precious few funerals before 9 am, and after 3.30, so that is why

there is that gap.

Similarly, a lawful protest, and one has been mooted, I do not think it took place, by the taxi
drivers in Wolverhampton who were objecting to licensing terms and conditions, they wanted
to drive around the ring road to draw attention. Again, it might well be a nuisance but it would
be disproportionate to restrain at this stage. If they were doing it every day we might look
again at the matter. The restriction we have is from essentially late afternoon to school hours,
for want of a better phrase, in the morning. People gathering on retail parks outside of those
hours will not be caught in this if they are going shopping. If they are gathering up, revving
their engines and racing 'round the car parks, and others are going there because they know
that will, or may, happen, then that provision is appropriate, and the power of arrest may well

be necessary but I understand and accept my Lord's concerns.

The point I wish to make, my Lord, is it is not analogous to saying that there has been trouble
at Wolverhampton Wanderers' football ground so we are not letting anybody in this particular
stand.

UNKNOWN SPEAKER (1): Excuse me, my Lord?
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MR JUSTICE FREEDMAN: Yes.

UNKNOWN SPEAKER (1): The relevant information has been okayed. He has been released
from custody from us, so you he is free to go now.

MR JUSTICE FREEDMAN: You are free to go. Do you want him to sign a form?

UNKNOWN SPEAKER (2): If you want to come down and collect your property.

UNKNOWN SPEAKER (1): He just needs to come to the vehicle to get his property, my Lord.

MR JUSTICE FREEDMAN: Right.

UNKNOWN SPEAKER (2): And then he won't be in handcuffs or anything, just walk with us
and collect your property, and that's it.

MR JUSTICE FREEDMAN: That is fine. Can I thank you very much for doing that?

UNKNOWN SPEAKER (2): Yes, no problem. Thank you for understanding.

MR SHABIR: Thank you.

UNKNOWN SPEAKER (1): Thank you, my Lord.

(Mr Shabir left the hearing)

MR SINGLETON: At least that aspect (inaudible) the subject's liberty has been dealt with. I
think, with respect, my Lord, both myself and Mr Manning, and the , have concerns about this
where, if [ would have written it down: "A High Court Judge ordered my release and they
wouldn't let me go" I think the next sentence might contain the word "Tipstaff". It is bizarre,
but we are where we are, I suppose, and I think it has been resolved satisfactorily.

MR JUSTICE FREEDMAN: I was very grateful for the co-operation of the officers. They did
not stand on their dignity and they were willing to be flexible.

MR SINGLETON: And, although it may not have been apparent to my Lord, Mr Manning
deserves some congratulation because it was his mobile phone that was lent so the relevant
calls to be made.

MR JUSTICE FREEDMAN: I am sure he is a very selfless person, but that does not sound to me
to be an extraordinary act. (Laughter).

MR SINGLETON: It may be he is on an unlimited minutes contract!

MR JUSTICE FREEDMAN: Yes, all right.

MR SINGLETON: So, my Lord, on the issue of spectators, there is not a great deal I can add to
what has been said, and it may be that that is an issue that has to go off to another day,
probably whether or not there should be a full hearing of the order, or at a full hearing, a final

hearing.
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MR JUSTICE FREEDMAN: Sorry, what — the issue of spectators?

MR SINGLETON: Yes.

MR JUSTICE FREEDMAN: Yes, it might have to be dealt with then.

MR SINGLETON: Hill J deliberately excluded spectators because of the potential difficulties.
MR JUSTICE FREEDMAN: The thing is that if you have got a power of arrest, and it deals with
arresting the people who were in the cars, then that gives the scope to the police to bring the

thing to an end, does it not?

MR SINGLETON: It gives some scope, it is not a complete protection because — and this
appears in, I think, PC Campbell's first statement — what is not unusual is when the police
arrive at an event, and typically events start, although do not always conclude on large car
parks, large supermarkets and so forth, when police arrive they are often spotted on the way in
and everybody is told to scatter, and the drivers drive off at speed and then later get a text
message saying: 'Well, we've been to Tesco, we'll go to Sainsbury's now' sort of thing. But the
spectators, of course, do not have those options, unless they are already in the cars with
engines running. And they too may well get a later text, but they are delayed in their
departure. Whereas the drivers, who I fully accept, in terms of moral responsibility (inaudible)
are the prime targets. Of course, it will not be unusual for some of the spectators to have
driven at other events, or perhaps be driving later in the evening. But, as I was saying, Hill J,
was not content with the time we had allowed back in December, in fact it was an urgent
application. The urgency, to some extent, has been addressed because this hearing has

received widespread notice and publicity.

My Lord asked my learned friend whether he was aware of any further incidents where people
had been injured since the order of Hill J. My instructing solicitor located an injury report.
Two spectators were injured in Plymouth, which is not covered by either of these orders, but
apparently there may well be an order in force down there, on 29" of this month, car cruising.
So it is not the publicity about the Birmingham orders that has stopped everything, it is still
going on and, indeed, in fairness to PC Campbell he anticipated it would still be going on, the

phrase he uses is "massive decline" and "far fewer".

Similarly, my Lord mentioned the decision of Bennathan J in the National Highways case.

MR JUSTICE FREEDMAN: Yes.
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MR SINGLETON: I have read it at some speed. It does not provide any particular guidance on
the issue of the unnamed becoming named. There were 133 unnamed defendants, appearing

on the transcript, and at paragraph 5 Bennathan J said this:

"The Claimant sought summary judgment against 133 named
Defendants. Those named Defendants have all been arrested by
various police forces in operations connected to IB . . ."

It is Insulate Britain rather than just 'Stop Oil', but different head on the same Hydra, I suspect.

"...IB protests, whereafter their details were notified to the Claimant
under disclosure provisions of the interim injunctions . . ."

So what has happened there is there were a number of interim injunctions, they contained a
provision saying that when somebody was — one assumes because I only have a draft order —
identified or arrested, that the National Highways Agency was to be notified and they then
took the step to join them. As with Mr Shabir, that was a post-arrest joinder, and so at present
until somebody is identified, either following arrest or, let us say, on good intelligence, if
somebody like PC Campbell is present, and whilst he does not effect an arrest of somebody
but he knows who they are and informs us, we will then consider whether they should be

added or not.

My Lord, I opened my submissions before lunch by observing the main issue before the court
is where we go from here, and I think, with respect, my Lord has identified a number of
options. The first was we simply adjourn judgment until next week pending the Supreme
Court----

MR JUSTICE FREEDMAN: Just bear with me one moment.

MR SINGLETON: Of course.

MR JUSTICE FREEDMAN: (After a pause) Yes, what happened in the Just Stop Oil cases?
There was a case before Yip J, and then the case came back to me on a return date, and a
disclosure order was granted against the Police, that they had to disclose the name and address
of people who had been arrested by their officers as a result of the protests on the roads, and
that then led to the provision of names and that then led to them being joined, which is quite
different from----

MR SINGLETON: Yes.
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MR JUSTICE FREEDMAN: -- the historic position that Mr Manning was distinguishing,
something that happened in 2020 saying: "You were bad then so you are bad now'.

MR SINGLETON: Yes, and broadly speaking, given that our injunction elapsed over two years
ago, and indeed there have not been any abusive breaches of that kind. The Black Country
cases are much closer to the situation Mr Manning outlined. I should also add, in fairness to
the police, that they have been extremely co-operative in providing information. The only
areas where they have expressed reticence are where there are ongoing serious criminal
investigations, for example, the November crash in Oldbury. It strikes me, my Lord, that that
would be a very difficult submission to pursue on behalf of the local authority when there are
charges such as causing death by dangerous driving, and then there would be consequential

risks to people's liberty.

Similarly, in the Tesco case, which my Lord will have seen referred to, very briefly: a very
large car park, 24 hours Tesco, the only day it is closed is Christmas Day. Christmas Day a
group of youths in cars go tearing around the car park, down into the underground car park and
back out again. One of them decides to sit his girlfriend on the bonnet, brakes sharply and she,

of course, does not stop and hits a concrete dividing pillar — horrendous.

We did not bring proceedings against that driver, nor did we seek his name, it was
subsequently in the papers, but he received a five or six year custodial sentence. I think if, in
that sort of case, we had said: "Give us the names" they would say: "No, until we have made
charging decisions, at which point we will resist it on the basis you might interfere with the
criminal trial.

MR JUSTICE FREEDMAN: Well, that has been a valuable discussion, but I think we
understand each other now. So you will move now to something else?

MR SINGLETON: Yes, I had covered spectators. The question is where we go from here.

MR JUSTICE FREEDMAN: Yes.

MR SINGLETON: Quo vadis 1 suppose if my Latin is still functional.

MR JUSTICE FREEDMAN: Well, according to the Barking case it is a particularly important
area not to speak Latin.

MR SINGLETON: Yes. I am resisting the temptation to go to the Greek and say something
would come nearer. But, my Lord, there are extremes to make, in sort of chronological order,
a series of possibilities. There is a short adjournment and my Lord gives judgment after the

hearing of the Barking case, it is now the Wolverhampton case in the Supreme Court. That is
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an avenue | would counsel against and submit is inappropriate. My Lord will have read many
decisions, some by a single Judge, some by three or five Judge courts where one of the Judges
says: 'l was not very impressed with the submissions of Mr X on the case of Smith v Jones, and
I questioned him and was not particularly satisfied. However, having reviewed Smith v Jones,
and perhaps more certainly, Bloggs v Brown, I can see that [ was incorrect, and Mr Smith was

right.

Also, it is often a feature of multi-Judge panels that if there is a split in the court's thinking,
one member may speak quite forcefully for a proposition and one member may speak quite
forcefully against it. In fact, Mr Manning and I have had that experience in the Court of
Appeal when we were on opposite sides of the case. One member of the court was very hostile
to my case, and another was very hostile to Mr Manning's, and the third one sat there sphinx-
like. So the danger there is one might seize on what appears to be, first of all, a powerful
objection but when a decision is made actually is part of the minority decision or that
individual Judge has changed his mind as a result----

MR JUSTICE FREEDMAN: So, put shortly, you mean that there is a limit to the extent to which
you can guess what the result is going to be?

MR SINGLETON: Yes. My Lord, I mentioned in terms of timescales, and I did look it up over
the adjournment, the Tate Gallery case was heard on 7/8 December and judgment was given
on 1 February. Now, if one factors in the Christmas vacation, which I think I am right in
saying for the Supreme Court is longer than for the lower courts, that is a very quick decision,
that is less than two months. On the basis that there is considerable interest — and I do not
mean interest by the public, I mean interest by affected parties, and parties potentially affected
— I would hope and anticipate that the Supreme Court will be in a position to render a
judgment fairly promptly by their Lordships' standards, certainly either just before or just after

Easter one would be hoping for. So that is the first possible date we do something.

The second is that we continue Hill J's order in its current form — there would have to be some
amendments with regard to service of various things but that is consequential — and list for
further directions, or a further review, by a date which we anticipate the Supreme Court will
have handed down judgment, so any directions given can be informed or, if necessary, orders
discharged. That, in my respectful submission, may be, at the moment, the most appropriate
course to pursue and — to adopt a phrase used, I think, by Nicklin J himself "holds the ring".

The protection is in place. The protection is in accordance with the law as it stands today, but
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if the Supreme Court take the view that 'persons unknown' injunctions are confined to very
narrow categories of case such as Venables and the Harry Potter case, then so be it, this order
probably cannot survive. But if it says 'no, these are appropriate subject to these safeguards'
we can review the existence of safeguards and then, if appropriate, move to a final hearing.

MR JUSTICE FREEDMAN: Yes. Even accepting everything that you have said, the idea of
leaving the judgment until after the hearing before the Supreme Court does cater for the
unusual possibility that something may be said in that hearing that is a takeaway point that is
relevant to the judgment, and it is a very limited period of time. So if the judgment was going
to be given, for example, on Monday, early next week, the order remains in place, it is a
review, you come and you see whether there is something to add to that, I do not think that is
at all inconsistent with anything that either of you have said.

MR SINGLETON: I think to go back and repeat what my Lord said to me a moment ago when [
was concluding on that point, the risk there is we seize on something that at the time seems
crucial, but then several weeks later is not.

MR JUSTICE FREEDMAN: I am mindful about that submission. It is just that it may be that
something unusual happens, like they all say collectively: "We are very, very concerned, we
are going to do this, that or the other, and the specific reasons we will await. But because it is
a matter of public concern and because people are being committed for contempt we feel an
obligation to say that now."

MR SINGLETON: It does happen, my Lord.

MR JUSTICE FREEDMAN: It does happen. It is not as if I am then saying I am going to leave it
for two months until a hearing at the end of March. We are talking about the hearing this
week. It is a very unusual set of events that we are back to back with that hearing. And also, if
I was departing from the caution that you have been giving, you would be able to tell me not
to, but we will appraise it when we know the facts, and we will know the facts at the end of the
week, so long as people are listening and taking it on board — and, because in the current
system, if there is something dramatic I can listen to it, can I not? I can download it.

MR SINGLETON: My Lord, I can think of one case and I am not even sure if Mr Manning was
in it, before the House of Lords, The Riverside Housing rents case — I know his then head of
chambers was. I set it out by way of illustration. In that case the argument was about when
social landlords could lawfully increase rents and the Statute was not particularly well drafted.
There would be years where it would might be 367 days, and there would be years where it
would be 364 because it was referenced to the first Monday, or something, in April. That is

the basis on which it had fully contested at first instance, and in the Court of Appeal.
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Apparently, Lord Neuberger walked in and said: 'Look, this is a simple construction point, it is
this, this and this. Go away, and come back and address me."' What was anticipated to be a
four day hearing I think turned into a day and a half. So, yes, I have to concede, it could
happen.

MR JUSTICE FREEDMAN: Anyway, this is not a big issue, this is just about whether the
judgment is going to be given tomorrow or----

MR SINGLETON: Yes.

MR JUSTICE FREEDMAN: -- Wednesday, or on Monday of next week.

MR SINGLETON: Yes.

MR JUSTICE FREEDMAN: Okay. Is that it?

MR SINGLETON: That is.

MR JUSTICE FREEDMAN: Right. Thank you. Is there anything else that you want to say, Mr
Manning?

MR MANNING: My Lord, I do not know whether it is of particular importance. My
understanding of the cases in which the police were ordered to give disclosure of the names of
parties was where the litigant obtaining the injunction was a private party.

MR JUSTICE FREEDMAN: Yes.

MR MANNING: In a case where it is the local authority there are data showing protocols
already in place, and so my expectation would be that the police would already be in a position
to provide that information to Birmingham City Council, and I am sure the Wolverhampton
Authorities.

MR JUSTICE FREEDMAN: So is Transport for London a private party?

MR MANNING: I did not know that it was Transport for London's cases that my Lord was
involved in. The cases where I have seen that happen was where, for example, one of the
private oil companies had obtained an injunction and wanted to be sure that the police had
power to----

MR JUSTICE FREEDMAN: Oh, I see, yes. I follow that, but I had not appreciated that
Transport for London would be — these cases where the roads were being blocked.

MR MANNING: Yes. It may not be, I do not know the case details. It may be that there was no
data showing a protocol in place with Transport for London. All I was going to say was there
is a protocol in place in relation to Birmingham, and I am sure Wolverhampton and West
Midlands Police, and therefore I am not sure that any question of the police not providing that

information without a disclosure order arises. That is all I was going to say.
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In relation to judgment, I think I am fairly neutral on that point.

MR JUSTICE FREEDMAN: Well, I am going to leave judgment until Monday. I think not
before Monday, but I will let you know on Friday about it. And when can I get a first draft
order?

MR SINGLETON: On the assumption that my Lord continues Hill J's order in substantially the
same form----

MR JUSTICE FREEDMAN: Sotry, I am not talking about that. I am talking about the order----

MR SINGLETON: Oh, for today's hearing.

MR JUSTICE FREEDMAN: -- for Mr Shabir.

MR SINGLETON: Ah, that is Mr Manning.

MR MANNING: I would propose to type something up on my way back from court this
afternoon.

MR JUSTICE FREEDMAN: Good.

MR MANNING: So, either later this evening or first thing tomorrow morning.

MR JUSTICE FREEDMAN: Great. It will need to be first thing tomorrow morning or later this
evening in order to finalise it before the deadline.

MR MANNING: My Lord, yes.

MR JUSTICE FREEDMAN: And there may be some changes, I have got some----

MR MANNING: My Lord, yes.

MR JUSTICE FREEDMAN: But I noticed that your solicitor was taking a good note.

MR MANNING: Yes, and I will, if I can perhaps take your Associate's email address.

MR JUSTICE FREEDMAN: Yes, certainly.

MR MANNING: Then I an email it to the court. If it is after hours, does your clerk have an email
address.

MR SINGLETON: If it is Ms Peer then I do have it.

MR JUSTICE FREEDMAN: Yes, it is.

MR MANNING: Then I have it already. I am happy to send it to both of those addresses in case
it is after the court has closed.

MR JUSTICE FREEDMAN: That is very good, yes, please. It is important that you send it to
her, and then I can look at it overnight.

MR MANNING: Yes.

MR JUSTICE FREEDMAN: Is there anything else?

MR MANNING: I do not think so, my Lord.
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MR SINGLETON: My Lord, if the judgment is being given next week, I have a three day case
starting Tuesday, whether my Lord would consent to release me, obviously somebody would
attend on behalf of the local authority. If my Lord insists I attend then so be it, I will have to
make some urgent arrangements for my clients.

MR JUSTICE FREEDMAN: But if I am giving it on Monday?

MR SINGLETON: Monday does not present a problem.

MR JUSTICE FREEDMAN: I will aim for Monday, but if it is not Monday what I could do is I
could do it early or late, if that helps you?

MR SINGLETON: If it could be done remotely----

MR JUSTICE FREEDMAN: Yes, remotely.

MR SINGLETON: -- certainly that would be helpful, my Lord. I am very grateful.

MR JUSTICE FREEDMAN: Yes. Thank you very much to you both. There may be some
points that occur to me overnight, in which case I will correspond.

MR MANNING: Thank you, my Lord.

MR SINGLETON: Thank you.

(4.22 p.m.)
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